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l:NTHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND~ 
ISAAC LEVINE 
vs. 
CITY OF LYNCHBURG. 
PETITION FOR A WRIT OF ERROR AN-D 
SUPERSEDEAS.. 
•·. •. -. ·- ... -···- . 
-i;rom the Corporation Cou1-t for the City of Lynchburg. 
To the Honorable Chief Ju,stice and the Associate Justi-ces of 
-the Suf[Jreme Oo'ltrt of Appeals of Virginia: 
Your petitioner, Isaac. Levine, respectfully repres·ents that 
he is greatly aggrieved by a judgment rendered against bini 
.by the Corporation Court for the City of Lynch~urg, Vir-
ginia, on the 4th day of Septemher, 1930, in a certain criminal 
ease, under the style of City of Lynchburg against your pe-
titioner. A transcript of the record is herewith pres·ented as a 
part of this petition. 
STATEMENT OF FACTS. 
isaac Levln.~, sometimes referred to herein as Ike Levme, 
a young white man, was, on September 4, 1930, tried under the 
Prohibitio~ Ordinance of the City of Lynchburg, which in-
sofar as this proceeding is concerned, is identical with the 
State Prohibition Law, for a first offense violation of said 
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ordinance. He was charged with transporting one hundred 
forty gallons of ardent spirits. Upon this charge he was con-
;victed and sentenced to four months on the State Convict 
·R-oad Force, and fined $150.00 and costs. 
On the morning of J nne 24, 1930, Officer Wood of the Lynch-
burg Police Force, reecived information that certain men were 
E:ndeavoring to push an automobile along Rivermont Avenue 
within the City of Lynchburg, and approximately opposite 
from the Randolph-Macon Woman's College. He was in-
formed that the car g·ave the appearance of being loaded with 
liquor. (R., 26.) Wood went to the place specified around 
nine o'clock, or shortly thereafter, and found a Hudson Sedan 
parked on the side of the street facing in towards the City. 
The avenue here is a part of the highway system and connects 
with a road from Roanoke, Virginia. Nobody was in the vi-
cinity of the car at this time (R., 53). Wood called Police 
headquarters and Officer Johnson came to the scene. The 
car had one hundred forty gallons of whiskey in it in five-
gallon containers. Subsequent investig·ation disclosed that 
the car was registered in the name of the defendant, Levine. 
This additional evidence was also adduced on behalf of the 
City of Lynchburg: Lawrence Cofer, a young white boy, was 
at the time in question, employed at the ·College Pharmacy, 
a local drug store, as a delivery boy. This drug store is ap-
proximately a city block and a half from the place that the 
automobile was discovered. He states that a.t about 8:30 on 
the morning in question, as he was going along Rivermont 
;A venue to deliver a package, a man called to him to come 
across the street to help him push a Hudson Sedan. He de-
livered the package, came back and assisted the man in trying 
to move the car (R., 7). He did not stay there long because 
I.Jane, the man in charge at the Drug Store, sent for him. He 
stated that he did not at the time know the man 'a name, but at 
the trial he identified the driver of the car to whom he talked 
. as being the defendant. It does not appear in the record 
tha.t he ·ever told anyone of having known the driver of the 
car that day, although it appears that he aided the police 
materially in getting the automobile to Police headquarters. 
He states that the reason he could identify the man was that 
he had played football with the defendant several years be-
fore. He stated that the party with whom he played football 
might have been Levine's brother, but that the two looked 
alike. He further states that he did not know who the man 
was until the officers told him. (R., 10.) 
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Further reference will be made to Cofer's testimony in con-
nection with the defendant's motion for a new trial on the 
ground of after-discovered evidence. It is sufficient here to 
say that Cofer later made a voluntary affidavit that the ver-
dict in this ease, to the effect that he was mistaken in his 
identification of the defendant; that he had since been to 
Roanoke, Virginia, and talked to one Frank Willis and that 
he· was now convinced that Willis was the party operating the 
car in question, and not the defendant. (R., 75.) 
Lester Burns, an employee of the Street Cleaning Depart-
ment of the City, stated that he and one J. C. Noell, a fellow 
employee, were on Rivermont Avenue on the morning in ques-
tion. He states that the defendant Levine came over to' 
his truck and asked him and his fellow-worker if they would 
he]p him push his car, which was a Hudson Sedan, in order 
that he might get it started. He states that this man was the 
defendant. He stated further that he had seen him in Lynch-
burg on occasions before but could not recall when these oc-
casions were and could not recall where in the City he had ever 
seen him (R., 16-21). This constituted all of the city's evi-
dence connecting the defendant with t~e automobile in which 
the whiskey was found. 
These very material facts appeared on behalf of the de-
fendant: J-. C. Noell, the fellow-worker with Burns, who had 
formerly been summonsed by the City in Municipal Court 
and who testified for the City in that connection, states that 
he was with Burns and that the party to whom they talked 
was not the defendant, but that he was a taller man than 
the defendant. (R., 31.) Levine testified that he was a resi-
dent of Roanoke, Virginia, that he had not been in Lynchburg 
on the occasion in question, and that he was at his home when 
he was notified by one Bess that a car which Bess thought 
was Levine's had been seized in Lynchburg, Virginia. Levine 
·further testified, which was corroborated in the particulars 
ltereinafter mentioned, that some three or four months prior 
to the offense for which he was convicted, he had sold the 
Hudson Sedan to one Frank Willis of Roanoke, Virginia .. He 
stated this sale was in the nature of a trade. Willis had a 
Chevrolet car, which constituted part consideration for the 
trade. The two cars had a balance remaining unpaid upon 
.them, which balance was secured by a lien and the notes for 
which balance were held by a finance company. (R., 36.) He 
agreed to take up Willis' notes and Willis was to take up his. 
!Uis agreement with Willis was that he would transfer the 
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title to the Hudson Sedan hi question when Willis finished 
paying the balance on' the principle notes. . 
On that date he delivered possession of the car and testi-
tfied that Willis had exclusive possession of the same from 
.that. day forward: (R.; 36.) He offered to show by one Kelly; 
that he was present when this sale was made and that Willis 
had had exclusive possession of the car from that day for;. 
ward. The Court refused to admit this testimony (R., 43). 
,He offered to show further by one Reed, the manager of a 
nlliiig station in Roanoke, Virginia, nam~ly, Wells Gas and 
Oil Company, that Willis had had possession of it and had re-
pairs made on it from the date of the trade. This the eourt 
refused to permit the defendant to do. (R.; 49,) 
· The defendant's wife testified that the defendant was at 
home in Roanoke on the morning that Bess called him up, 
stating tha.t the car which he, Bess, thought Levine owned; 
had been seized in Lynehburg, Virginia; that this was in the 
:morning aroupd nine o'clock, and that her husband had not 
left home~ (R., 47.) 
. One Keily, a brother-in-law of the defendant, testified that 
he lived in the house with the defendant, and that he also 
was _present when this· telephone call took place. (R., 50.) 
Referring further to the identification of the defendant, 
this set of circumstances also appeared: ·Cofer,. referred to 
above, stated that the driver of the ear in question, whom 
he had identified as the defendant, went to the College Phar-
ma~y where he was employed to use the telephone to call up 
.some person. (R., 45.) One Lane, who· was in eharge of the 
College Pharmacy on this occasion, stated that he knew Le-
vine and that the party who came into the Drug Store on. that 
oooasion was not Levine. He did not know who it was~ but 
that he was positive that it was not Levine. (R., 44.). 
•On this evidence the defendant was convieted and the pun-
ishment heretofore mentioned given hiin. Counsel for the de-
. fehdant moved the Court to set aside the verdict on the ground 
that the same was contrary to the law and the evidence; and 
on the further ground hereinafter specifically mentioned and 
diRcussed; all of which motions the ·Court then and there over-
.ruled. 
On -S~eptembet 22, 1930, which was before the.Term of Court 
·had adjourned at which the defendant was convicted, he moved 
for a new trial on the ground of after-discovered evi<!ence and 
;filed the affidavits hereinafter mentio"ned. -Later the Court 
overruled this motion and the defendant excepted. The af-
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lfidavits offered in support of this motion will be discussed 
in detail when the Court's action in this connection is ex-
amined. · 
ASSIGNMENTS OF ERROR. 
· Your petitioner assigns as error the action of the Court in 
the following particulars, to-wit: · 
1. In refusing to allow counsel for petitioner to confront 
the witnesses Cofer and Burns with Frank Willis for the 
purpose of proving that they had mistakenly identified the de-
fendant, and excluding this evidence from the consideration 
of the jury (R., 1·2-20). 
2. In excluding completely the evidence of J. B. Kelly of-
fered by the defendant. that Frank Willis had possession of 
the car in question from the date of the trade until it wa~ ·. 
seized. (R., 42-3.) 
3. In excluding completely the testimony of P. K. Reed of~ 
fP.red by defendant .to the effect that Willis had exclusive pos-
session of the automobile in question and had had repairs 
made on same. (R., 49.) · 
4. In refusing to set aside the verdict of the jury as being 
-contrary to the law and the evidence, on the ground that the 
d.efendant had not been awarded a fair trial for the following 
reason, to-wit: 
1. For the highly improper and prejudicial remarks ad-
dressed to the defendant's witness Lester Kelly by the Court. 
( R., 51, 52.) 
2. For the highly prejudicial and improper conduct of the 
Court in stating to the jury that the City had proved that 
tlte defendant Levine was driving the automobile in which 
the liquor was being transported. ( R., 13-42-43-60.) 
5. In overruling defendant's motion for a new trial on the 
ground of after-discovered evidence. 
6. In refusing to permit counsel for the def.endant to file 
the affidavit of Cofer to the effect that he was mistaken in his 
identity of defendant. 
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ARGUMENT. 
The as·signments of error will be examined and considered 
seria.tim. 
Court's error in refusing to allow co·unsel for petitioner to 
confront the witnesses Cofer (llfl,d Burns with one Frank 
V?illis, whon~ they contended was driving the OJU..tomobile. 
As has been suggested in the statement of facts heretofore 
set. out, petitioner's defense to the charge in question was 
that he had been absolutely mistakenly identified as being 
the· driver of the automobile which was transporting the li-
quor. His uncontradicted testimony was to the effect that 
he had sold the Hudson Sedan in which the liquor was found 
on Rivermont Avenue to one Frank Willis, also a resident of 
Roanoke, Virginia, two or three months prior to the time of 
the alleged offense. The details of thi-s transaction have al-
ready been mentioned. To further establish the fact that he 
had been mistakenly identified, defendant -sought to show, as 
has been suggested, by two separate witnesses, that Frank 
Willis had been in exclusive possession of the Hudson Sedan 
nnd that in addition thereto, he had had repairs made upon 
the same continuously from the date of the trade. He further 
sought to sho'v by one party present at the time of the sale 
the different conditions of the same. All of this evidence the 
tCourt excluded. The action of the Court in these particulars 
constitute different assignments of errors and will be here-
after examined . 
.Aside from these facts, the defendant himself testified that 
he was not present. One Lane, who worked at the Drug 
Store at which Cofer was employed, testified that the party 
·Cofer stated to him was the party whom he identified as Le-
vine and who had come into the Drug Store to telephone was 
not Levine. The fellow-worker of Burns stated that he was 
present with Burns and that the party operating the auto-
mobile was not the defendant Levine. In addition to this 
testimony, the defendant's wife and one Kelly testified that 
he was at his home in Roanoke on the oc.casion that the offense 
is alleged to have occurred. 
All this testimony has been here mentioned for the purpose 
of showing the immense importance to the defendant of his 
being allowed to thoroughly and carefully cross examine the 
witnesses Burns and Cofer, who were the only parties who in 
any way identified him as being the driver of the automobile 
in question. It is readily apparent that this was a rig~t the 
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exercise of which was the utmost importance to the defend-
ant. As stated, defendant's contention was that Frank Willis, 
the party to whom he had previously sold the automobile, 
was driving the car on the oceasion in question. The best 
method of cross examining the witnesses Burns and Cofer 
was by confronting them with the actual driver of the ear 
on the occasion of the charge. No more effective· way could 
well be imagined of disputing the fact that the defendant L~ 
vine was operating the car than by proving that Willis was 
driving it on the oocasion charged. To further point out the 
fact that the right was a right of paramount importance and 
one which might have been of immense importance to the de-
fendant, it is well to call the Court's attention to the fact that 
the witness Cofer made voluntary affidavit,to the effec.t, which 
affidavit is in the record, but which the Court refused to 
allow counsel for petitioner to file, to the effect that since 
giving his testimony he had been to Roanoke, Virginia, and 
talked to Frank Willis, and that he was now convinced that 
he was mistaken as to the identity of the driver of the car 
and that he was further convinced that the driver was Frank 
Willis (R., 75). Is it unreasonable to say that had he been 
properly'confronted 'vith Willis on the occasion of the trial 
that he would likewise have been forced to admit his error ofc 
identifica t.ion T The error in question occurs on pages 12 and 
1 3 of the record. Had the Court properly allowed this ex-
amination to proceed, counsel could probably have succeeded 
iu eliciting from the witness Cofer the facts, which he after-
wards made affidavit to of his own ~ccord. In this connection, 
we desire to call the Court's attention to the language of 
Chief Justice Prentiss in the recent case of Tate vs. Com-
'monwealth, 154 S. E. 508, at p. 511: 
"It is equally clear. to us that the attorney for the accused 
had the right to cross examine the witness Bower. He had 
been introduced by the prosecution and nothing had occurred 
to justify the denial of that right and the facts show the 
accused had the right to cross examine this witness. This 
expression from a recent ease State vs. Zolatntakis (Utah), 
259 Pac. 1044, 1047, 54 A. L. R. 1468, states the rule and its 
limitations: 'In a judicial investigation the right of cross ex-
amination is a.n absolute right and not a mere privilege of the 
party against whom tlte witness call. It is only after such 
right has been substantially and fairly exercised that allow-
ance of further cross examination becomes discretionary. 
The reason for the rule is doubtless the fact that the cross 
examination of a witness may ·not only modify and explain, 
I 
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but it may destroy the evidence in chief. A Court is unrea-
sonable in advance to determine what will be the result of 
cross examination in a given case. Legai procedure requires 
that the Court hears before it oondemns and in such hearing 
cross examination is often as enlightening as the examination 
in chief'.'~ 
Counsel for petitioner respectfully submit that the action 
of the .Court in refusing this right to petitioner constituted 
reversible error. The significance of the Court's action in 
this matter becomes much more obvious when the fact is con-
sidered that the Coui·t not only refused this absolute right 
· of the accused, but also excluded the testimony of witnesses 
heretofore mentioned who would testify that Willis had had 
exclusive possession of the automobile in question. Where, 
as in the case at bar, there is such a decided conflict in the 
evidence over the most material point in the case, namely, the 
identification of the accused, the jury should have heard any 
matters bearing upon this question. While the Court's ac-
tion relating to the witnesses referred to will be subsequently 
examined, it is sufficient here to say that it is certainly rea-
sonable to suppose that a party who o-wns an automobile and 
1has had exclusive possession of the same for approximately 
three months, would probably be driving it rather than a party 
who had absolutely no interest in the same save the fact that 
the naked legal title stood in his name. -
The Court's obvio~e.s error in excluding the testimony of 
J( elly and Reed. · · 
Assignments of error numbers 2 and 3 will be treated to-
gether. It will be remembered tha.t here was a direct conflict 
in the evidence as to the driver of the automobile in which the 
liquor was being transported. The ·City's witnesses Cofer 
and Burns heretofore referred to, on the occasion of the trial, 
claimed to have identified Levine as being the driver of the 
ca.r in question. Levine •specifically denied this, stating that 
he had been at his home on th eoccasion of the charge in ques-
tion. He substantiates this by his wife and one Lester J{elly. 
As stated, the automobile was registered in his name. His 
explanation of this wa.s the sale heretofore referred to. 
As having a direct bearing on the question of whether or 
not he was driving and on the question that Cofer and Burns 
were mistaken, he eought to show by the witness l{elly, first, 
that the trade had been made as the defendant testified, and 
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second, that since that date Willis had had exclusive posses.: 
sion of the automobile. · 
He further sought to show by P. K. Reed, J\.fanager of the 
Wells Gas and Oil Company, of Roanoke, Virginia, that 
'Villis had had exclusive possession of the automobile, and 
had had repairs made upon the same immediately prior to the 
charge in question. .All of this testimony the Court excluded 
of its own motion. 
To properly consider the propriety of the Court's ruling in 
this connection, the preliminary evidence mentioned must be 
considered. :Counsel for petitioner contended that when the 
issue in this c.ase is considered, and the fact remembered that 
there was a direct conflict in the evidence, it readily becomes 
.apparent that the Court committed error in refusing to let this 
testimony go before the jury. · 
On several occasions the Court stated to the jury that the 
defendant had been positively identified as the driver of the 
automobile. The action of ·the Court in this connection will 
hereafter be considered. It was upon the theory that. wit-
nesses had identified the driver as being Levine that the 
Court excluded the testimony, which counsel for petitioner 
sought to have introduced. We earnestly submit that su~h a 
ruling was improper, for the reason that there wa~s a decided 
e.onflict in the evidence on this point and the jury was entitled 
to hear the defendant's theory of the same .. The mere fact 
that witnesses for the City may have identified the petitioner, 
does not prevent the defe:p.dant from showing that he had 
never had possession of the automobile any time immediately 
prior to the charge. The Court states as its reason for ex-
cluding the testimony that the ownership of the car was not 
relevant. Perhaps the word "ownership" used in its strict 
sense might not have any relevancy in the .case at bar, but 
the car in questio_n possession by another individual claimed 
by the petitioner to be the party operating the car, and par-
iieularly possession for a period of two or three months be-
fore· this· alleged charge was certainly relevant. · 
· It might not be amiss to quote Judge Kelly in a leading 
case in Virginia, Ili1~es vs. Co·m., 136 Va. 728, at 749. Judge 
I~ elly, ·quoting· from Karnes vs. Comrnonwealth, 125 Va. 758, 
99 S. E. 562, 4 A. L. R. 1509, said: 
"Instead of withholding any available information by the 
application of rigid rules of ex-clusion, the more excellent 
way' is to admit all testimony which will. enlighten th~ triers 
of fact in their quest for the tn1th. The better view is, not 
10 Supreme Court of Appeals of Virgmia. 
how little but how much logically competent evidence is ad-
missible.'' 
. Counsel for petitioner respectfully submit that the action 
of' the Court in this connection constituted reversible error. 
· The highly i1nproper and prejudicial remarks of the Court 
addressed to the defendant's witness and the improper con-
du.ot of the Court im stating to the Jury that the City had 
p1·oved that the defendoot was drivinlJ the a;u.tomobile in 
·which the liquor 1.vas being transported. 
Immediately upon the return of the verdict in question, 
counsel for petitioner moved the court to set aside the same 
as being contrary to the la'v ~nd evidence on the ground that 
the Court had made improper and prejudicial remarks to the 
defendant's witness Kelly and on the further ground -of the 
improper conduct of the Court in stating to the jury that the 
City had proved that the defendant Levine was driving the 
automobile in which the liquor was being transported. Spe-
cifie objection was made to certain remarks of the court 
(R~, 43). These assignments of error are referred to as num-
bers 1 and 2 in assignment of error number 4. They will be 
treated together, as the question involved in eaeh is very 
closely related. 
At the outset, counsel for petitioner respectfully submit 
that a casual reading of the -record will abundantly show that 
the Court became very much irritated and impatient with 
petitioner's theory of the case and plainly showed his im-
patience and lack of faith in his remarks, both to the wit-
neRses for the prosecution and the defendant, as well as re-
ma.rks to -counsel for petitioner in the trial court. To prop-
erly understand the objections now raised to the Court's ac-
tion in this connection, we propose to. priefly point out the 
more glaring remarks of the Court and their effect on the 
jury. -
Defendant put one Lester Kelly on the witness stand for the 
purpose of preving that he lived with the defendant, Levine, 
that he was in the house on the morning of the occasion of 
the charge in question, that someone called up Levine, that 
this man was Jack Bess, and that he told Levine that a ear 
had been seized in Lynchburg. It will be recalled that Levine 
testified in his own behalf that one Bess called him up on the 
morning the car was seized because he, Bess, had known that 
Levine owned the car and naturally thought he would be 
interested in the faet that it had been seized. It appeared 
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in the testimony that Kelly was a brother-in-law of Levine's. 
This colloquy occurred between the ·Court, the witness and 
counsel for petitioner: 
"The Court: What is the object of that. Who is this 
Bess? 
_Mr. ·Pric~: The man lives in Roanoke, Judge. 
The Court: Jack Bess called up in Roanoke and told him 
this car was seized here in Lynchburg Y 
1Yir. Price: Yes, sir. 
The Court: How did he know it had been seized here Y 
Mr. Price: I have had an idea Frank Willis phoned him, 
if you are asking me for the information. 
The Court: Where is Frank Willis Y 
Mr. Price: He is here, if the State wants him. 
The ·Court: If he wants to volunteer and take it on him-
sefl you can put him on, if he· waives immunity. The court 
will put him on if he waives his privilege. All right, go on. 
By Mr. Price: 
Q. Had Ikey been away from home that morning~ 
The ·Court : Did you bring this man Bess here 1 
Mr. Price: No, sir. · 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. About what time did this phone call eome in Y 
A. I was downstairs-! think it was around nine o'clock. 
Q. And Isaae hadn't gotten up at that time, had heY 
A. No, sir. 
Q~ You were downstairs and he was upstairs Y 
The Court: What does this fellow do, is he a night watch-
manY 
The Witness: No, sir, he runs a filling station. 
By the Court: 
Q. Where? 
A. On the other side of Rocky Mount. 
Q. Runs a filling station in Rocky Mount-he was in Roa-
noke-how.far is that from Roanoke? 
A-. About twenty-five mile·s, I believe. 
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Q. He don't run a filling station there then-if he runs a 
ruling station and don't get up until nine o'clock in the morn-
ing and lives twenty-five miles away. 
A. (No response.) 
(Witness stands aside.)'' 
It is confidently submitted that this was highly prejudicial 
to the defendant and highly improper on the part of the 
Court. Police Of.ficers had testified that Levine had a bad 
reputation .as a violator of the· Prohibition Law. The Court 
clearly strengthens this view and adopts it in his questions to 
the witness about the occupation of the petitioner. It is no 
more than a cross examination by the ·Court of the witness 
with a very intense refleetion on his ·credibility. Of course, it 
may be additionally added that the effect. of this occurrence 
eould not possibly be reproduced on paper. This was one of 
~e grounds assigned for setting aside. the verdict as being 
contrary to the law and the evidence. It is freely conceded 
that no objection was made to this action of the ·Court at the 
time, but when the other acts of the Court are pointed out it 
c-an be fairly said that objections to this situaion would have 
been of no avail. We need scarcely add that objections· to 
the conduct· or the questions of a trial judge, where a case 
is being tried before a jury is a most delicate matter and 
requires, if it can be done in the least gracefully a great deal 
of tact. The withdrawal of a trial court's remarks seldom 
if ever do any .good. The moment the jury gets the idea that 
the Court believes or disbelieves in a witness or adopts one 
theory of the case, the jury will, with practical unanimity 
adopt the ·Court's view. Withdrawal after the statement does 
virtually no good. We refer to the case of Firvney vs. Com. 
(Va.), 152 S. E. 555. In that case the Court specifically with-
drew certain improper remarks made in the presence of the 
jury. While we fairly concede that the situation in the case 
referred to is confined by the court to the particular case, it 
is nevertheless pertinent here. There the Court says: 
"The withdrawal does not cure, but, on the contrary, ag-
gravates the error committed by the Court.'' 
Before examining the authorities further, we desire to call 
attention to the action of the Court in certain other instances, 
in order that we may properly show the general atmosphere 
in which the trial was .held, and the clear indication by the 
trial court of its opinion as to the guilt of the defendant~ On 
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page 13 of the record the Court in a colloquy with counsel 
for petitioner in the trial court in refusing to permit counsel 
to confront ·Cofer with Frank Willis, the trial Court states: 
''The question here is that this man was driving the car-
this positive identification of him. The question of whether 
he -sold the car has nothing to do with it. As I understand 
the statute, this man has no right to driv~ this car that has 
been sold to this man unless the license has been transferred 
before the Commissioner within fi:ve days. 
Mr. Price: But that doesn't make my client guilty of trans-
porting liquor if· the other man transports liquor in it. There 
is going to ba a conflict of testimony as to who this man was 
with whom this boy talked, and I think that th'e jury has the 
right to full-
The Court': Well, that is not the question. Yon can't bring 
a man in here and present him to the court and ask him if 
that wasn't the man when .the man has positively identified 
this man.'' 
It must be re~embered that this was the first witness put 
upon the stand by the Commonwealth. The Court's attitndq 
continues throughout with every witness who was placed upon 
the stand. On page 43 this also occurred: 
"Mr. Priee: We are prepared to prove by this man (J. B: 
Kelly) that the trade was made and that Frank Willis had 
possession of it ever since that time. 
The Court: That doesn't have anything to do with the 
case. They have proved that this man was the man that was 
driving the car. That is all. Can't you s~e that this is not a 
question of ownership of the car? Here are two witnesses 
who have come here before this jury and have. said that that 
was the man driving it. If it belonged to President Hoover 
that doesn't alter the case. 
Mr. Price: I save the point, your Honor, with reference 
to this testimony. 
~rhe · Court: All right.'' 
Counsel for petitioner desire to further call attention t~ 
certain other instances where the "attitude of the ·C'ourt was· 
perfectly plain. See colloquy R., 42; R., 52. .See also R., 55. 
(''I don't see any use taking up the time of the Court .that 
way.") 
-- -~~~~----------~-----~---------~ 
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Counsel for petitioner contend that even a mere casual 
reading of the record will demonstrate that· the attitude of 
the Court is at once apparent, namely that the Court was im-
patient with counsel for petitioner in the trial court and had 
no faith in defendant's theory of the case. We call the :Court's 
attention to Prentiss, C. J., remarks in a recent case of Tate 
vs. Oom., 154 S. E. 508, at p. 512: 
'It is argued from these occurrences by the attorney for 
the accused that the judge showed bias against the defendant 
and excited the prejudice of the jury so thai he has not had 
a fair trial. But for the con-ceded facts, the testimony of the 
accused arul his own. account of the hornicide, this con-tention 
'Would require. serious consideration. Certain it is that the 
trial judge is the servant of the Commonwealth-one of its 
n1inisters of justice. He should always seek to ~void in man-
ner and in his expressions everything that savors of impa-
tience or brusqueness. His patience is sometimes sorely tried 
by inconsiderate attorneys, but in the measure that he fails 
to maintain the approved judicial traditions of P.atience, calm-
ness, politeness a.nd consideration for the litigants, attorneys, 
and witnesses, he subjects the administration of the law to 
distrust.a.nd -criticism; and this failure, if and when it occurs, 
is an injury to the body politic, the commonwealth.'' 
We call the Court's attention to the fact that in the ease at 
bar there were no ''conceded facts'' and the defendant did not 
aumit the crime, as did the defendant in the Tate case. Here 
was a case in which there was a direct conflict in the evidence 
and.upon which the jury's verdict would be conclusive. They 
were the sole judges of the credibility of the witnesses and the 
weight to be attached to the testimony. The jury system, 
as it exists in Virginia, contemplates that they are to do this, 
without any manifestation of opinion on behalf of the Court. 
Perhaps the leading case in Virgfnia is Mazer vs. Oom., 
142 Va. 649. Burks, J., says in that ease: 
''The Court and the Legislature of this State have been ex-
remely jealous of any expression of opinion by the trial judge 
upon the weight of the evidence or the credibility of witnesses. 
Such expre$sions have been uniformly held to constitute re-
versible error.'' 
''The high official position of the trial judge in a criminal 
case ·gives great weight, with the jury to his words and con-
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duct, and it is incumbent upon him to guard against any mani-
festation of his opinion, either upon the weight of the evi-
dence or the credibility of the witnesses. 'All expressions of 
opinions, or comments, or remarks, upon the evidence, which 
have a tendency to intimate the bias of the court with re:speot 
to the character of weight of the testimony, particularly in 
criminal cases, are watched with extreme -jealousy and gen-
erally considered as invasions of the province of the jury'. 
Be should preside with impartiality and 'not express or in-
timate an opinion as to the credibility of a witness or as to 
eontroverted facts'.'' 
We desire further to call the Court's attention to the fol-
lowing recent Virginia cases dealing with this question:· Par-
sons vs. Com., 152 S. E. 547; Nelson vs. Com,~, 150 .8'. E. 407; 
.Fimfney vs. Con~~, 152 S. E·. 555 .. 
Counsel for petitioner respectfully submit that the con-
duct of the Court in the instances referred to, and his conduct 
throughout the trial of this case, was such as to prevent the 
accused from receiving the fair trial that is guaranteed him 
by the Constitution of the State of Virginia. 
Error of the C&u.rt in overruling petitioner's 'motion for a 
new trial on the ground of after-discovered evidence. 
Before the term had adjourned at which the defendant was 
convicted, he moved the Court for a new trial on the ground 
of after-discovered evidence and filed therewith the affidavits 
hereafter referred. This motion the Court overruled and de-
fendant duly excepted. (Order, R., 68.) 
The facts.of the case at bar have been referred to frequently 
in the assignments of error already discussed. As has been 
stated, the defendant's contention was that Frank Willis, to 
whom he had sold the car, was the party operating it on the · 
occasion in question. He sought to prove this by the witnesses 
who would testify that Willis had exclusive possession of 
tl1e car from the da.te of the trade. No witness, however, 
testified that Willis had been seen in the vicintiy of the car or 
had been in Lynchburg on the day in question. 
We are not unmindful of the rule so frequently laid down 
,by this court by which after-discovered evidence is to be 
gauged. We will test the evidence disclosed in the affidavits 
in the record by this rule. 
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First. There was no dispute about the fact that the evi-
dence was discovered after the trial. Every affidavit filed 
sets out the fact· that each witness made the statement re-
ferred to after the date of the trial. (See affidavits R., 69, 
· et seq.) · · 
· Secondly. As to the question of whether or not it could have 
been discovered before the trial by the use of due diligence, we 
sn bm.it that this cannot be questioned. The affidavit filed by 
the defendant Levine (R., 73) states, as was .shown in the 
trial, that he was a resident of Roanoke, Virginia; that when 
he was arrested and after he had made bail he went up and 
down Rivei:mont Avenue where he was alleged to have trans-
ported the ardent spirits and "made diligent inquiry of every 
party whom he thought would know anything about the same; 
a.nd that he discovered no information other than the infor-
mation which was used in his trial; that in addition to mak-
ing inquiry himself, he had other parties inquire without suc-
cess; that on the. day he was tried in the Corporation Court 
for the City of Lynchburg and after the jury had returned 
its verdict finding him guilty, one Odell M'cQuarry gave him 
certain information that led to other avenues of information, 
'vhich enabled him to search out witnesses whose names he has 
turned over to his attorneys, and whom he has himself per-
sonally interviewed; that being a non-resident of this city 
and not knowing the local conditions, he could not ·by the 
exercise· of any amount of diligence have discovered the evi-
dence prior to the time of the trial, and that it was only 
through information given him by the aforesaid Odell Me-
Quarry that he was ever able to ascertain the information 
upon which his attorneys prepared the affidavits which he 
has been advised have been prepared; 
That when he was arrested under the warrant aforesaid 
he retained the services of S. R. Price, Esquire, of Roanoke, 
'Virginia, and that the said Price was not during the time he 
was tried either in the ].funicipal·Court or in the Corporation 
Court, assisted by any local counsel.'' 
This is not in any manner disputed and no counter or con-
tradictory affidavits were filed in this instance. We, there-
fore, say without question that the trial court could not have 
been of the opinion (and no such opinion was expressed when 
the motion was overruled) that the evidence could have been 
discovered before the trial. 
Isaac Levine v. City of Lynchburg. 17 
Thirdly. We will now discuss the ma.terialtiy of the tes-
timony contained in the affidavits and the fact that it should 
at another trial produce different results, and at the same time 
the correlated principle that the evidence is not cumulative, 
corroborative or collateral. The affidavits are four in num-
ber. The ,Court refused to allow that of Cofer to the effoot 
that he had been mistaken in his identity. This will not be here 
considered. 
. The affidavit of J. W. F. Coleman, a resident of Lynch-
burg, in the main, was as follows : 
. ''That on the mornnig of June 24th, 1930, he met Frank 
'-Villis, 'vhom he has known for a considerable period of time, 
on Cabell Street, in Lynchburg, Virginia; that he took him 
iu an automobile at his request out Rivermont Avenue, he 
having stated that he had an automobile broken down in front 
of the Randolph-1\iacon Woman,s College; that he took him 
there and there wa.s a Hudson Sedan parked facing into town; 
that the Police Patrol wagon was parked in front of it and 
one motorcycle was sitting near it and Policeman Wood was 
standing by;. that Frank Willis stated to him that he did"not 
want to stop, but to turn the car ~round and come ·back to 
Lynchburg; that he did turn the car around and drive back 
into the City and from thence he took him to Roanoke, Vir-
ginia, and left him and came back to Lynchburg. 
That he has never had any interview with Mr. Sam Price 
of Roanoke, the attorney for Ike Levine, the defendant, and 
that he has never had any conversation with the ·Common-
wealth's attorney of the City of Lynchburg; thatthis state-
nlent was first made to Paul H. Coleman in his office on Sep-
tember 5, 1930.'' · 
The affidavit of Odell McQuarry, also a resident of Lynch-
burg, was in part as follows: 
"That on the morning of June 24th, 1930, one Frank Wil-
lis, whom he knows and has known for a number of years, 
c·alled him on the telephone, stating that he was at the College 
Pharmacy in Lynchburg, Virginia; that he had come from 
Roanoke into Lynchburg through the Lj.nk Road; and that his 
automobile had broken down in front of the Randolph-Ma-
con Woman's College; that he, Me Quarry picke·d up Frank 
Willis a.t the intersection of the Hollins ~fill Road with Bed-
:.. ford Avenue; that he took him in the car in the direction of 
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his automobile; that when he got there a Police Officer whom 
he recognized as Officer Wood, was standing at the car and 
the :Police Patrol wagon was parked in front of the same; 
that Frank Willis told him that they would not go near the 
car, but to turn around and go back; that he drove on past 
the automobile further out Rivermont Avenue, turned around 
and came back; that he left Frank Wlillis off on Cabell 
Street. 
· The affiant further swears that he has never had any con-
versations with Mr. Sam Price, the attorney for Ike Levine, 
the defendant, nor has he ever been approached by him;· nor 
ha.s he e-ver been approached by the Commonwealth's attor-
ney; that his first statement of this· matter was made to Paul 
H. C~leman in his office on S'eptember 5, 1930.'' 
The affidavit of Sam Layne, who live·s near Lynchburg, was 
in the main as follows : 
"That he is employed as a maintenance man by the State 
Highway Department his territory, being on the Forest Road 
betweeJl. Lynchburg and Forest, Virginia; that he knows Ike 
Levine and has known him for some little time; that he has 
seen a party whose name he does not know but who is not 
Ike Levine, driving a Hudson Sedan on a number of occasions 
between Roanoke and Lynchburg; that this party had, some 
time in November, a wrec.k on the Forest Road near Porter's 
'filling station a short distance from the corporate limits of the 
City of Lynchburg; that he recalls a morning in June on which 
the party, whose name he does not know, but whom he is 
positive is not Ike Levine, drove the Hudson Sedan above 
referred to along the Forest Road from Roanoke to Lynch-
burg and later on in the day he saw him pass along the road 
in an Oldsmobile car being driven by another individual; that 
he gave this information to Ike Levine on or about Septem-
ber 15th.'' 
The affidavit of Jay Zimmerman was in the main as fol-
lnws: 
''That he is a resident of Bedford ·City, Virginia, and that 
lte operates a filling station about thre~ miles out from the 
City of Bedford on the Lynchburg Road; that he knows one 
Frank Willis and that he has known him for a considerable 
period of time; that he has seen him driving a Hudson sedan 
on his way from Roanoke to JJynchburg on numbers of oc-
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casions and that he has made a practice of stopping at his 
filling station for the purpose of having his car .:filled with oil 
and gas; that he recalls in June last past an occasion on 
which Frank Willis came from Roanoke to Lynchburg in the 
Hudson Sedan above referred to and stopped at his filling 
station for the purpose of having his car filled with ·gas and 
oil; that later on that day, toward the middle of the day, he 
came back in an Oldsmobile car, which was operated by one 
J. W. F. Coleman, of Lynchburg, Virginia, whom he knows 
well and has known for a considerable period of time; that 
he gave this information to Ike Levine on or about September 
25th.'' 
Upon the reading of these af·fidavits it becomes apparent 
that they constitute a well-linked and strong chain of evidence 
exactly in accordance with the defendant's contention in the 
case a.t bar, and demonstrates without question that the wit-
nesses Cofer and Burns must obviously have been mistaken in 
their supposed identity of the defendant. The affidavit of 
Coleman shows the situation exactly, as both Wood and Cofer 
describe it. The affidavit of McQ!uarry shows that Willis 
called him up, stating he was at the College Pharmacy, this 
being the place that Cofer had said the party whom he claimed 
was Levine went to make the call. Further that he picked 
up Frank Willis at the intersection of Hollins Mill Road with 
Bedford Avenue, this being the place that Cofer stated the 
party whom he had identified as Levine went (R., 14). The 
vffidavit of Layne corroborates the affidavit of Coleman 
throughout, as. does the affidavit of Zimmerman, which is in 
effect that he recalls the ·Hudson sedan stopping at his filling 
station because he knew Willis, and further recalls that about 
ihe middle of the day he came back in an Oldsmobile car, 
which was as ·Coleman had stated. 
Counsel for petitioner earnestly submit that these affida-
vits can scarcely be read without coming to the conclusion 
that they are not only very material, but that they ·certainly 
ought and would in practically every probability produce a 
different result if a new trial were awarded your petitioner. 
The ·Court overruled the defendant's motion. As has been 
stated, the record abundantly shows that the Court was im-
patient with the defendant's theory of the case and obviously 
he became satisfied of the petitioner's guilt. Naturally he 
could not have entertained the motion for a ne'v trial on the 
ground of after-discovered evidence in the manner in which it 
sllould properly have been entertained. Attention is also 
-----------~-
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directed to the fact that no counter-affidavits were filed by the 
attorney for the City of Lynchburg. 
As being particularly pertinent and applicable to the case 
at bar, we refer to the case of Hines vs. Com., 136 Va. 728. 
Judge l{elly in referring to the affidavits filed in that case 
in support of a motion for a new trial on the ground of after-
discovered evidence, says : 
"If this were a case in which we could say that the evidence 
as actually introduced was conclusive of the guilt of the 
accused, then we would ignore the after-discovered evidence. 
The jury found upon the original evidence that he was guilty 
beyond a reasonable doubt, and as they were the sole judges 
of the weight and credibility of the testimony, their verdict 
thereon could not be disturbed. But the vital facts upon which 
the verdict was based were disputed, and this new evidence, 
if they had heard and believed it, would necessarily have pro-
duced a different result. We do not undertake to say what 
.weight a jury would give to the new evidence, but it certainly 
ought to chango the result if it is worthy of belief, and 
whether it is worthy of belief is a question which ought to 
be settled, not by the court, but by a jury.'' 
This is the identical situation h~re. With ·Cofer's affida-
vit to the effect that he is now 'Satisfied that he was mistaken 
in his identity of Levine, the accused, the situation exists 
where the City" has only one witness to identify Levine as 
the driver of the car. Aside from the witnesses who, together 
with the defendant sought ·to establish the alibi of Levine, 
and aside from the witnesses whom the court would not allow 
to testify . about the fact that Willis had had exclusive pos-
session of the car, the affidavits filed in support of the mo,.. 
tion would have brought witnesses had a new trial been 
granted who would :p.ave said that they picked Frank Willis 
up in the vicinity of the car in question and that he claimed 
ownership of the car. The other strong connecting links 
heretofore referred to were additionally present and it ap-
pears to counsel for defendant that it. could scarcely be said 
in the state of the testimony in this case that the evidence 
since discovered would not have produced a different result 
should a new trial have been awarded. A leading case in 
Virginia on the doctrine of after-discovered evidence is John-
son vs. Com., 126 Va. 770. Judge Burks in delivering the opin-
ion of the Court, says : · 
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''Public policy demands a prompt administration of jus-
tice and this could not be obtained if verdicts could be so 
.easily set aside. At the same time the object and aim of all 
litigation is the attainment of substantial justice and if, in 
the light of the after-discovered evidence, .grave doubt is en-
tertained as to ~he correctness of the verdict, and it seems 
probable that if the newly discovered evidence had been be-
fore the jury, a different verdict would have been reached on 
the merits, the verdict should be set aside. While it is de-
sirable that there should be an end to litigation, with as little 
delay and expense as possible, this objective is subordinate to 
the great end of litigation, to-wit, a correct decision of the 
cause on its merits.'' 
Counsel for defendant respectfully submit that one could 
scarcely read the testimony and the affidavits filed in support 
of the motion for a ne'v trial, and not be of the opinion that 
very great doubt exists as to the correctness of the verdict. 
Court's error in refusing to allow counsel to file tke affi-
llavit of Cofer. 
The affidavit of Cofer to the effect that he was mistaken 
in his identity of defendant, Levine, was asked to be filed, 
principally on the theory that it was not so much a.fter-dis-
~overed evidence, as it was a complete showing that the eourt 
should have allowed counsel for defendant to properly cross 
examine Cofer and confront him with Willis. After the trial 
when he has had an opportunity to speak to Willis and talk 
to him, he voluntarily made an affidavit to the effect that he 
l1a.d been mistaken when he testified at the trial that Levine 
was the driver of the car in question. Attention is directed 
to the record, page 11, where counsel sought to confront Cofer 
with Willis. The court refused to allow Willis to speak to 
the witness Cofer. No question was allowed to be asked 
Cofer while Willis was in his presence. In short, no proper 
examination was allowed and the Court specifically excluded 
any evidence in regard to it. · · 
To reiterate, the record now stands with one party, namely, 
Burns, who claims to have identified the defendant, Levine. 
His identification is unsatisfactory because he says he had 
seen Levine before, yet he cannot mention one occasion when 
he had seen him or where he· had seen him before. In addition 
to this fact, his fellow employee, Noell, who had an equal op-
portunity with Burns to identify the driver of the car,_ and 
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who in addition was summonsed by the Commonwealth iri a 
former hearing, states that the driver of the car was not Le-
vine. 
In conclusion, counsel for petitioner respectfully submit in 
the language of Judge Burks that "the object and aim of all 
litigation is the attainment of substantial justice'', and that 
where grave doubt is entertained as to the correctness of the 
verdict, a new trial should be awarded your petitioner. Coun-
sel for petitioner respectfully and earnestly submit that very 
grave doubt exists a.s to the correctness of the verdict in 
this case. They also particularly assert that your petitioner, 
Levin~, did not receive a fair trial, such as the Constitution 
of the State of Virginia and the United States guarantees 
him~ 
Petitioner therefore prays that a writ of error and super-
sedeas may be awarded to the said judgment of the Corpora-
tion Court for the City of Lynchburg, and that the said judg-
ment may be reversed and a new trial awarded your peti-
tioner. 
A copy of this petition was, in pursuance of rule 2, as 
amended, of this court, delivered toW. T. Spencer, Jr., Com-
monwealth's Attorney, who appeared for the ·City in the trial 
.Court on the 27th day of October, 1930. 
·Counsel for petitioner desire to state orally the reasons for 
reversing the decision complained of. 
Respectfully submitted, 
ISAAC LEVINE. 
By BRO,VN & PRICE, 
PAUL H. COLEMAN. 
The undersigned attorneys at law, practicing in the Su-
fJreme Court of Appeals of Virginia, certify that in our opin-
ion it is proper that the proceedings and judgment of the Cor-
poration Court for the City of Lync4burg in the ease of City 
of Lynchburg v. Isaac Levine should be reviewed by said 
S'upreme Court of Appeals. 
Given under our hands this 27th day of October, 1930. 
S. R. PRLCE, 
PAUL H. COLElYIAN. 
Isaac Levine v. City of Lynchburg. 23 
Writ of error granted and supersedeas awarded, but said 
supersedeas, however, is not to operate to discharge the pris-
oner from custody, if in custody, nor to release his bail, if out 
on bail. 
November 3, 1930. 
GEORGE L. BROWNING . 
.Received Nov. 5, 1930. 
H. S. J. 
VIRGINIA: 
Pleas before the Honorable Frank P. Christian, Judge 
of the Corporation Court for the City of Lynchburg, at the 
court house thereof, on the 4th day of September, 1930, and 
in the 155th year of the Commonwealth. 
Be it remembered that heretofore to-wit, on the 24th day of 
J-une, 1930, a warrant on behalf of the ·City of Lynchburg was 
sworn out against Ike Levine for violating the prohibition 
law, which said warrant is in the words and figures follow-
ing, to-wit: .. 
City of Lynchburg, Virginia, to-wit: 
To all or any of the Police of said City: 
Whereas R. H. Johnson of said city has this day made com-
plaint on oath before me, J .. C. Smith, assistant judge of mu-
. nicipal court of said city, that Ike Levine on the 24th day 
of June, 1930, did in said city unlawfully transport 140 gal-
lons of ardent spirtis. These are therefore to command you, 
in the name of the Commonwealth, forthwith to apprehend 
the said Ike Levine and bring him before me or some Justice 
of said city to answer the said complaint and to be further 
dealt with according to law. Given under my hand this 24 
day of June, 1930. 
JOS. C. SMITH, 
Asst. Judge . 
. page 2 ~ Virginia, . 
City of Lynchburg, to-wit: 
Be it remembered, that on the 9th day of Aug., 1930, Ike 
Levine brought before me, Judge of Municipal Court for the 
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, City of Lynchburg, charged with a misdemeanor in this that 
he did in ~aid city transport 140 ·gallons ardent spirtis as 
charged in within warrant, was by me upon the evidence on 
oath of Lester Burns found guilty of said offense, wherefore 
I adjudge that he pay a fine of $152.50 & 20.00 costs and that 
he be confined in jail of the ·City of Lynchburg 4 months. 
JOS. P. McCARRON, Judge. 
But the said Ike Levine having prayed· an appeal from my 
said ju:dginent, an appeal is· hereby granted· to the next term 
of the corporation court of Lynchburg, and the said judg-
ment and conviction as well as the said appeal is hereby cer-
tified to said court. Given under my hand and seal this 9th 
day of Aug., 1930. 
JOS. P. McCARRON, Judge . 
.At another day, to-wit, at Lynchburg Corporation Court, 
Sept. 4th, 1930. 
This day came the City of Lynchburg· by the Common-
·wealth 's attorney, and the said Ike Levine appeared by his 
attorney as well as in his own proper persqn in discharge 
of his recognizance and pleaded not guilty. And said parties 
demanding a jury, there came a jury, to-wit, W. H. Bullard, 
FJ. P. Cromwell, D. F. DeYoung, A. W. Goding, and E. L. 
Haskins, who were sworn to try the issue joined; .and having 
heard the evidence and argumen:t of counsel, returned the 
following verdict, to-wit: "We the jurors find the 
page 3 ~ defendant guilty as charged in the within warrant· 
and fix his penalty at four months in jail and 
$150.00 fine. W. H. Bullard, Foreman.'' Thereupon the de-
fendant moved the court to set aside said verdict on the ground 
.that the same is contrary to the law and the evidence, and 
grant him a new trial, and said motion being fully argued, 
the court doth overrule the same, to which ruling of the court 
the said defendant by his attorney duly excepted. It is, there-
fore, considered by the court that said Ike Levine forfeit 
and pay to the City of Lynchburg $150.00, the amount of the 
fine assessed against him as aforesaid, that in lieu of con-
rfinement in jail he be committed to the State ·Convict Road 
Force for said term of four months, that he pay the costs of' 
this prosecution, alid that he be further held on said convict 
road force until payment of said fine and costs, or until he 
has worked out the full amount thereof, 'in accordance with 
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law. At the instance of said defendant by his attorney who 
intimated his intention to apply for a writ of error and su-
persedeas, the court doth order that execution of the ·fore-
going judgment be suspended for a. period of sixty days, 
provided that said defendant enter into a proper rooognizanc~ 
in the penalty of $1,000.00, with surety to be approved by 
the court, for the appearance of said defendant on the first 
day of the November term, 1930, in execution of the. judg-
ment aforesaid. .And the court doth order that said defend-
ant appear here tomorrow and enter into said recognizance. 
page 4 ~ At another day, to-wit, at Lynchburg Corporation 
'Court, Sept. 5th, 1930. 
This day came again the City of Lynchburg by the 'Com-
monwealth's attorney, and the said Ike Levine again appeared 
by his attorney as well as in his own proper person in dis-
charge of his recognizance, and said defendant having inti-
mated his intention to apply for a writ of error and super-
.. ~edeas to the judgment rendered against him on yesterday in 
this case, on motion of said defendant he is allowed ·bail. 
~:hereupon said Ike Levine, together with E. W. Lockard, his 
surety, who justified as to his sufficiency, 'vas duly recog-
nized in the sum of $1,000.00, upon condition that if he, the 
said Ike Levine, shall make his personal appearance before 
the corporation court for the city of Lynchburg, at the court 
thereof, on the second day of the November term, 1930, to 
answer the charge of violating the prohibition law, and shall 
make his personal appearance at any time or times to which 
· this case niay be continued or further heard, before any court; 
judge or justice thereafter having or holding any proceedings 
in connection with said charge, to answer for the offense with 
,\·hich he stands charged, and shall not depart thence without 
_leave of such court, judge or justice, then said recognizance 
to be void, otherwise to remain in full force and effect. .And 
thereupon it is ordered that execution of the said judgment 
rendered in this case on yesterday be suspended for a pe..: 
riod of sixty days. 
page 5 t The following evidence on behalf of the City ·of 
Lynchburg and of the defendant, Isaac Levine,· re-· 
spectively, as hereinafter denoted, is all of the evidence that 
was introduced on the trial of this case. 
It is agreed by counsel that the within case was tried un-
der the prohibition ordinance of the ·City of Lynehburg, Vir-
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.gi¢a, which is, in so far as this case is concern~d, identical 
with the State prohibition law (Virgina Code 191~(1)-4675 
(17) ). 
page 6 ~ EVIDENCE F.OR THE PROSECUTION. 
LAWRENCE COFER, Sworn. 
DIRECT EXAMINATION~ 
By Mr. S'pencer: 
· Q. What is your name? 
A. Cofer-Lawrence ·Cofer. 
Q. Where were you working during the month of June of 
this year? 
A. At the College Pharmacy. 
Q. What were your duties? 
A. Riding a motorcycle delivering packages. 
Q. Were you out there on the morning of the 24th of June 
when the Hudson sedan was seized out there with 145 gal- 1 
Ions of liquor in it Y 
A.: Yes, sir. 
Q.. About in front of the college Y 
A. Yes, sir. 
Q. When did you first-Di dyou see this carY 
A. I saw it when I started to deliver a package, Mr. Lane 
sent me with a package up on Norfolk avenue. 
Q. Where? 
A. On North Princeton, it was, and he told me to hurry 
back because he had some more packages and there wasn't 
nobody in but me and himself-the other boy hadn't come, 
and so I went up there in front of the college ·gate and the 
fellow hollered to me to come across the street 
page 7 ~ there, and I told him to wait until I came back, and 
I went over there to see what was the matter with 
the ear, and the battery was dead on it, and I told him I would 
be back in a. few minutes, and I went on to deliver the pack-
ages, and when I came back-I went back down on River-
mont somewhere, I forget the address, but anyway, I came 
back by there and helped him to shove the car, and Mr. L·ane 
s(.\nt a boy over there after me to come back and help him, 
so I didn't have time to help that fellow, and when I left 
there was a .City truck coming up the street with two City 
men on it, and I saw them park their car and go over to-
w·ards the car. 
Q. What kind of ear was it! 
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A. A Hudson. 
Q. What kind .was it, coach or open car or what? 
·A. A coach. 
Q. It was· a Hudson coach 7 
A. Yes, sir. 
Q. How many people were in it when you first saw it? 
27 
A. Wasn't anybody in it, there was a fellow standing on 
the outside. 
Q. You say it wa.B about opposite the college ·ga.teY 
A. Yes, sir, sitting right in front of the college gate when 
I saw him. 
Q. Which way was he headed 1 · 
A. Headed towards town. 
Q. Do you know who was driving tha.t car, Mr. Cofer, who 
the man was you talked toY 
page 8 ~ A. Mr. Levine. 
Q. Do you identify that m~ there (pointing to 
defendant) a.s the man with whom you talked Y 
A. Yes, sir. 
Q. And whom you helped try to get the car away! 
· A. Yes, sir. 
Q. About what time of morning was it Y 
A. We just had opened up, I think we opened at 8 :30--
eight or 8 :30 that morning. I was a little late, and he sent 
me up there-! had to go to Dr. Butler's house the first 
thing, I had to go out th~re and carry some groceries and I 
was late getting there, and 1\{r. Lane opened up. 
Q. You think it was around eight when you first saw himf 
A. Eight or eight-thirty. 
Q. How close did you get to the man, Mr. Cofer? 
A. I .got right face to face with him. 
Q. Did you get in his carY 
A. Yes, sir; I looked to see if the starter would work, and 
the starter wouldn't work and the lights wouldn't cut on. 
Q. The starter wouldn't work and the lights wouldn't cut 
on? 
A. No, sir. 
Q. Were you close enough to touch him? 
A. He wasn't in the car when I looked in the car. 
Q. Where was he standingY 
A. Standing right beside of the car. 
Q. On the same side with you f 
A. Yes, sir. He had on a yellow pair of pants and 
page 9 ~ a yellow shirt, and his hair was hanging kind of in 
his face . 
.A.. Had you ever seen that man, Isaac Levine, before Y 
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A. I think I saw him.-1 played ball with him, or football 
with him, a long time ago when I was small. 
-Q. You are familiar with his face Y 
A. Yes, sir. 
Q. And you are positive that he is the manY. 
A. He is the fellow I saw out there and helped with the 
ca.r. 
Q. Did you see that car after the officers got it? 
A. Yes, sir, I drove the patrol wagon from out on River-
mont avenue back to the station. 
Q. You went over there after the policemen went there 
and got the car? 
A. Yes, sir. 
Q. Did the policemen get the same car which he was driv-
ing there that morning! 
A. Yes, sir. · 
CROSS EXAMINATION. 
By Mr. Price: 
Q. Mr. Cofer, the Commonwealth's Attorney asked you if 
that wasn't the same care that was being driven there that 
n1orning. You didn't see that car driven a.t all, did you Y 
A. Yes, sir, it was driven-we put a battery in it. 
Q. You and the officers took it away from there, but you 
didn't see anybody else driving it, did you Y 
A. No, sir. 
page 10 ~ Q. You had a conversation with a man who was 
not even in the car; when you first saw him he was 
in front of the college gate there on t)le street? 
A. Yes, sir. Yon know he tried to start the car himself, 
and he said that it was his ca.r and he would like to get it away 
as soon as possible. 
Q. You didn't see him drive the carY 
A. No, sir, he couldn't drive it because it wouldn't start. 
Q. You didn't see anybody driving it then Y 
A. No, sir. 
Q. Yon went up there and took the car in; did you tell the 
officers then he was driving the car f 
A. No, sir, I didn't know who was driving the car. 
Q. ·Did you tell the officers the name of the man that you 
talked to in front of the college gate that asked you to help 
him to get the car away .from there Y 
. A. No, sir, I didn't know who he was till they told me. 
Q. You didn't know the name of the man at allY 
A. No, sir. 
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Q. When did you find out his name? 
A. I believe I found out when I got a summons for Ike 
Levine-or witness against him. · 
Q,. You found out after Mr. Spencer had written to Rich-
mond and gotten the name of the man to whom the license 
on this car was issued, is the way you found out the name 
of the man, isn't it 7 . 
page 11 ~ A. Mr. Spencer pasn't told me nothing. 
Q. You didn't know the· name until you saw it 
on the summons which required your presence in court to 
testify, did you? · · 
A. I heard the name before that, but I didn't know it for 
sure until I got it on the summons. 
Q. Certainly you did not furnish the Commonwealth. with 
any information as to the name of the party you talked to in 
front of the college gate that morning this liquor was seized. 
A. I didn't know the fellow. . 
Q. You think maybe you had played football with this -fel: 
low? · 
A. Yes, sir. 
Q. You played football with his ·brother, didn't you Y , 
A. It may have been, I don't know. It looks something 
like him, I know there used to be a Levine-
Q. Do you know Mr. Frank Willis Y 
A. No, sir. 
Mr. Price:. Mr. Sergeant, will you ask Mr. Frank Willis tQ 
come in here, please f 
(~Ir. Willis comes in the court room.) 
,~ 
Mr. -Spencer: What are you going to ask him 1 You ar~ 
bringing witnesses into coitrt who have been excluded. - 1 
Mr. Price: Now you may go back, 1\Ir. Willis, please, sir~ 
(Mr. Willis leaves the room~) 
pnge 12 ~ · :hir. Price: I am going to ask him a question 
now, your Honor. 
Q. You saw this man that just came in here Y 
A. Yes, sir. : 
Q. I want you to tell the jury whethe:r or not that is not 
the man you talked to down there in front of the college 
gate? 
A. No, sir. 
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Q. Did you eveJ:--see----this man before! 
A. No, sir·-~------"" 
.......----./ 
T ourt: What would that have to do with it, M·r. Price? 
r. Price: Well, if I can prove that this man was not driv-
ing the car, and I can strengthen my case by proving that that 
man was driving it- -
The Court: Are you going to prove that ~hat man was 
driving-how are you going· to prove that that man was driv-
ing itY 
Mr. Price: I am going to undertake to prove that this man 
-\\ras not driving it. 
The Court: Well, that is not this man here. I don't think 
that evidence should go to the jury. 
Mr. Price: Your Honor will not allow that testimony to go 
~7 . 
page 13 } The Court: No, sir, that would not have any-
thing to do with the case. 
Mr. Price: I save the point, your Honor. I will avow to 
the court that I am going to undertake to prove that this car · 
was sold ·to that fellow. 
The Court: That is all right, Mr. Price, you can prove 
tliat this car was sold to a person, but that is not the question 
here. The question here is that this man was driving the 
car-this positive identification of him. The question of 
whether he sold the car has nothing to do with it. As I ·under-
stand and statute, this man has no right to drive this car that 
has been sold to this man unless the license has been trans-
ferred before the Commissioner within five days. 
Mr. Price: But that doesn't make my client guilty of 
transporting liquor if the other ma,n transports liquor in it. 
There is -going to be a conflict of testimony as to who this man 
·was with whom this boy talked, and I think that the jury has 
the right to full-
The Court: Well, that is not the question. You can't bring 
·a man in here and present him to the court and ask him if 
that wa.sn 't the man, when the man has positively identified 
this man. Now, of course you have got a perfect right to 
question the identification in this case. You can go on and 
this man will come in here and say he was not driving that 
car, then you could question this boy about it. The 
page 14} mere fact thatthis man neither admits nor denies 
that he was in the car, and he is another man, un-
identified with the ease-l can't let that in. 
Mr. Price: For the purpose of making up the record, I 
·would like to ask the boy this question: 
-~ 
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Q. Instead of being Ike Levine with whom you had the con-
versation at the college gate that morning this liquor was 
seized, was it not this man Frank Willis who has just been 
brought in the court? 
A. There is the fellow over there I talked to (poitning to 
defendant). · 
RE7DIRECT EXAl\tiiNATION. 
By Mr. Spencer: . 
Q. According to your testimony then, Cofer, you saw this 
man three times that morning, did you notf 
A. Yes, sir, and I saw him onee before-when I went dowu.. 
-I taken Mr. Johnson on my motorcycle, behind me, and went 
down to Hollins 1\tiill Road, and when I got to Hollins Mill 
road-before I had Mr. Johnson on the motorcycle he told 
me to run in and see .if I seen anything of the fellow, and I 
looked down the road and lie was walking down there, and I 
took Mr. Johnson on my motorcycle and went down there. 
Q. You saw him then four times or more that morning¥ 
A. Yes, sir; I didn't see nothing· but his back then, but I 
could tell by the brown shirt and pants and all, 
page 15 ~ and he looked to be the same fellow. 
(Witness stands aside.) 
page 16 ~ LESTER BURNS, Sworn. 
I 
DIRECT EXAMINATIO:N. 
By Mr. Spencer: 
Q. Your name is Lester Burns Y 
A. Yes, sir. 
Q. What do you do 7 
A. ·Work for the City-drive a truck. 
• I 
Q. This is a charge, 1\:Ir. Burns, against Isaac Levine, that 
young man sitting over there, for transporting some whiskey 
in a Hudson sedan on the moting of the 24th of June. 
A. Yes, sir. 
Q. Did you see Isaac Levine, that young man over there, 
on the morning of the 24th of June? 
A. Yes, sir. 
Q. Tell the court when and under what circumstances. 
Q. My truck was standing over there waiting until the 
.sweeper dumped a load of s'veeping, and he come over to the 
truck and asked us would we help him push his car to see if 
--------------------- --
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we could get it started, and I thought we would help him for 
ar.comodation, and we helped him push the car plumb to Nor-
folk avenue. 
Q~ What sort of car was it f 
A. Hudson sedan. . 
Q; Did you stand close to the man f 
A. Yes, sir, I stood and talked with him five or ten min-
. utes, I certainly did. 
page 17 ~ Q. Will you tell the court and these gentlemen 
of the jury whether or not you can say positively 
that that man over there (indicating defendant) is the man 
you talked toY 
A. Yes, sir, that is the man I talked to. I ain't down here 
telling no story against the man, and I ain't here to tell noth-
ing for him, I am telling the truth. 
Q. H·e is the man- . 
A. He is the man that was with the car. 
Q. Did you see that car later on when the officers came 
there! 
· A. I seen it when 1\{r. Woods ·captured the car and said 
it was a load of liquor. I didn't know what was in the car-
:h{r. Woods said it was liquor. 
·Q. Is that car which Mr. Woods picked up the same car 
w·hich you helped this man to pushY 
A. Yes, sir, it certainly was. 
Q. Where was it when you first saw it! 
A. It was at South Princeton. 
Q. Where is South Princeton f 
A. It is right the other side of the· college there, right the 
next street that runs down by the college. 
Q. Which way does it runY 
A. Across Rivermont avenue. . 
Q. And you started pushing it from South Princeton and 
pushed it to Norfolk avenue Y 
A. I certainly did. 
page -18 ~ By the Court: 
Q. Was the man in the car? 
A. Yes, sir, he got in the car and me and 1\{r. Noell pushed 
the car and he guided the car. 
Q. How long were you there with this man T 
A. About fifteen minutes, I think it was, somewhere around 
:fiftee11 or . twenty minutes . 
. Q .. Did yon look at him several times Y 
A. Yes, sir, we stayed there and talked for :five or ten min-
.utes-I talked with him. 
- - ---=---= 
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Q. What sort of clothes did he have on 1 
.A. Well, the way he was dressed, he had on a pair of yellow 
pants and a yellow sweater, that is the way he was dressed 
when he was out there. 
Q. Did he have anything on his head 7 
A. Had a cap on. 
Q. Did you ever see him any more~ 
A. I have seen him around town here several times before 
that, but I didn't know what his name was. 
Q. You knew the manY 
A. I knowed the man, but I just didn't know his name, that 
is it. 
Q. You had seen him around here several times? 
A. Yes, sir, but I didn't know what his name was, and that 
is all I can tell you about it. 
CROSS EXAl1INATION. 
pa.ge 19 ~ By Mr. Price : 
Q. 1Yir. Burns, when ·were these several times-
.that you saw him, since he has been arrested or before? 
A. Before he was arrested. 
Q. V\Then .was that Y 
A. Now, I couldn't tell you-passing by-I don't know the 
dates. 
Q. Where did you see him Y 
A. On Main street and on Church street, I go all over town 
and I have seen him several times. · 
Q. When did you see him on }rfain street? 
A. I don't know. I go all through town, everywhere, and i -
dun 't kno'v what day of the week or what date I saw him. 
Q. Do you have anything that would call your attention 
to th~ fact that you saw him? 
A. No, .I ain't had no attention or nothing that I saw him, 
or nothing like that, but I have seen him several times before 
this. 
Q. How was he traveling when you saw him? 
A. Walking. 
Q. You saw him on Main street Y 
A. Yes, sir, I have seen l1im on ~fain street. 
Q. And you don't ·know when that was? 
A. No, I can't say what date or what day of the month 
or nothing like that, because I don't know, I didn't pay that 
much attention-! don't pay that much attention to nobody 
when I see them, but I know him, I have seen him several 
times, and that is the man that was in the car. 
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page 20 ~ Q. What do you say your work is? 
A. ·City work. 
Q. Work for the-
A. City of Lynchburg. 
Q. Driving the truck that cleans up the streets Y 
A. Yes, sir, that follows the sweeper. 
Mr. Price: If your. Honor please, I would like to cross 
examine him the way I did the other man, by bringing Mr. 
\Villis in here. 
The Court: You can't bring in a comparison of writing 
in a forgery case-how are you going to bring in a comparison 
of people in a case like this Y 
Defendant excepts. 
Q. Mr. Burns, did this man .go over to the pharmacy there 
• close to the college to phone 1 
A. Now, I don't know; when he left the car I left the car, 
and Mr. Noell and I walked back up Rivermont avenue. 
Q. Did he go in the direction of the durg store? 
A. He said he was going to call up somebody to come and 
bring his car in. He went towards the durg store. 
Q. And there wasn't but one man around there that you 
saw dressed like that, with these yellow pants ·and yellow 
sweater? 
A. It was that fellow right there (indicating defendant). 
Q. I say you didn't see but one man, is the question I 
asked you. 
page 21 ~ A. No, I never noticed it. 
Q. Yon never saw but one man in connection 
with that transaction Y 
A. I never noticed about what people had on. 
Q. 'Well, did you notice any other man there that had any-
thing to do with that liquor car, other than the man that you 
,say is Ikey Levine? 
A. No, there won't nobody with the car but him, he was 
the only one around the car, and he came across the street 
and told us to help him push the car. 
By Mr. Spencer: 
Q. Do you remember about what time that was f 
A. Well, it was right around ten o'clock, somewhere right 
around that, now I couldn't say because I didn't have no 
watch. It was right around half past nine or ten o'clock, right 
about that. 
(Witness stands aside~) 
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page 22} C. 0. DEANER, Sworn. 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. You are a police officer of the city of Lynchburg? 
. A. Yes, sir. 
35 
Q .. Mr. Deaner, do you know the general reputation of Isaac 
Levine as a violator of the prohibition law? 
A. I knew his reputation 'vhen he lived here several years 
ago, but he has been away from here-
J\ir. Price:· I object, your Honor. I don't think he has 
laid the proper foundation. I don't think he has shO'fll that 
tllis man knows his reputation. He hasn't shown tliat he 
kne'v a number of people who knew him. 
The -Court : Go ahead. 
Q. I asked you if you knew his _reputation as a violator 
of the prohibition law? 
A. Yes, sir. 
Q. What is it f 
A. He has the reputation of handling whiskey and he has the 
reputation of a bootlegger, when he lived here-I don't know 
his reputation in Roanoke. 
Mr. Spencer: He says very frankly, your Honor, that he 
does not know it in Roanoke, but he knew it up until he left 
here. 
page 23 ~ The Court: That is all right. 
CROSS EXAMINATION. 
By Mr. Price:_ 
Q. How long has it been since he lived in Lynchburg? 
A. I eouldn 't say exactly, it has been possibly two years, · 
maybe' ionger, I don't know just exactly when he left here. 
Q. Five years ago, hasn't it been? 
A. I hardly think it has been that long, I wouldn't say to 
be certain of it. / 
Q. Do you know what reputation is? Not what man is, but 
what people say he is. Do you recall any people two o~ three 
years ago that you heard say anything about this ma.n? 
A. I don't recall the dates. 
Q. Well, do you recall anybody that you ever heard speak 
about him? 
/ 
I 
~--
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A. Yes, sir. 
Q. Who? 
A. vVe got fifty-six police officers down there that all know 
bim. · ' 
Q. I am talking about anybody that associated with this 
man and had dealings with him and who lived in his com-
munity. 
A. No, sir, I don't know anybody that associated with him 
that ever said anything about him. 
(Witness stands aside.) 
page 24 ~ J. N. MORRIS, Sworn. 
DIRECT EXA~1:INATION. 
By Mr. Spencer: 
Q. Lieutenant, you are a police officer of the city of Lynch-
burg, I believe. 
A. -Yes, sir. 
Q. Do you know the reputation of Isaac Levin eas a viola-
tor of the prohibition lawY 
A. I don't know anything about him since he left here. 
Q. Did you know his reputation up to the time he left 
hereY 
A. Yes, sir. 
Q. What was it 1 
A. He was bootlegging around here. 
CROSS EXAMINATION. 
lBy Mr. Price : 
Q. Do you recall anybody that you ever heard say he was, 
a bootlegger T 
A. I just can't recall the name of anybody now, but-
Q. Reputation is what the people in tl1e neighborhood in 
which he lives and who know him well say about him generally. 
Now, can you say wpat his reputation was, with that definition 
-of reputation? 
A. Well, he was convicted here. 
page 25 ~ ~Ir. Price: I submit, your Honor, that that is 
not proper. 
The ·Court: If you want the details I can't keep him from 
.giving them to you. 
Mr. Price: I save the point. 
--- --------
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The Court: What do you want me to do, strike out his an-
swer? 
1\fr. Price: Yes, sir, strike out his answer. 
The ·Court : I don't think that ha.s g·ot anything to do 
with it, but if you keep on asking for details I can't keep him 
from giving them to you. 
Mr. Price: I ask your Honor to tell the jury to disregard 
his evidence. 
The Court: Well, certainly, I don't think that that is tes .. 
.timony. 
(Witness stands aside.) 
page 26 ~ W. E. WOOD, S.worn. 
DIRECT EXAMINATION. 
· By Mr. Spencer: 
Q. Mr. Wood, I believe you are a police officer of the city 
of Lynchburg 1 
A. Yes, sir. 
Q .. This is the trial of a charge against Isaac Levine for 
transporting 140 gallons of whiskey on the 24th day of June 
in' the city of Lynchburg. Will you tell the court and jury 
what you know about that case~ 
A. All I know is a fellow notified me that there was some 
men shoving a car down Rivermont avenue, and when I went 
up there there ''ras nobody with the car, it was parked right 
in front of 1\fr. ~fcGhee 's house loaded with whiskey. There 
wasn't a soul about it-I didn't see anybody. 
Q. ·What sort of car w:as itY 
A. Hudson sedan, I think. 
Q. Do you know the number of it? 
A. I have the number, I think, in my pocket, I taken the 
number the first thing. I don't see the number now-I had it 
· --I had the number of the car. 
Q. Well, then, what did you do with the car? 
A. Well, I called the Courthouse and ~ir. Johnson came out 
there, and the battery was dead in the car, but he got a man 
to bring out a battery and he brought it in to the Court-
house. 
page 27 ~ Q. Mr. Johnson took charge of it? 
A. Yes, sir, he taken charge of the car. 
Q. What was in the car? · 
A. There was 140 -gallons of whiskey in five gallon con. 
tainers. 
Q. 140 gallons of whiskey in five gallon containers f 
38 S'upreme Court of Appeals of Virginia. 
A. Yes, sir. 
Q. Was that all turned in? 
A. That was all turned in. I never seen what was in the 
cans or anything, I just seen it in the Courthouse. Mr. 
Johnson brought the car in, and there was nobody with it at 
all. · 
Q. All you know is that this Hudson sedan which was 
turned over to Mr. Johnson was found by. you and had these 
tins of whiskey in itY 
A. Yes. 
CROSS EXA~1INATION. 
By ~Ir. Price: 
Q. You didn't even examine what was in the tins, did you, 
Mr. WoodY 
A. ~o, .sir. 
(Witness stands aside.) 
page 28 ~ A. ANDERSON, Sworn. 
DIRECT EXA~1INATION. 
By Mr. Spencer: 
Q. Mr. Anderson, what is your business? 
A. Police officer. ' 
;Q. Where are you located Y 
A. Roanoke. ' 
Q. Do you know Isaac Levine· Y 
A. Yes, sir. 
Q. Do you know his reputation as a violator of the pro-
hibtiion law? 
A. 'Generally, yes, sir. 
Q. What is it? 
A. All I know, he is a bootlegger. 
1Q. His general reputation is that of a bootlegger! 
!A. Yes, sir. 
CROSS EXAMINATION. 
Bv ~fr. Price: 
··Q. Mr. Anderson, how long have you known Mr. Levinef 
!A. About three or four years, I think. 
Q. How many people do you know that know him? 
--- - --- ---- --- ~ 
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A. ·Well, the whole police department know him, so far as 
that is concerned. 
Q. Does all the information that you have concerning him 
come from the police department? 
A. No, sir. 
page 29 ~ Q. Who have you heard say that he was a boot-
legger? 
A. Well, when he lived in the Pocahontas Apartment they 
were beginning to circulate a petition up there to get him out 
on account of his bootlegging. · 
Q. When he lived where? 
.A. In the Pocahontas Apartment up on Chapman avenue. 
Q. Is that all you know about it? 
A. Well, all I know is 'vhat goes around there about Ikey 
Levine being a bootlegger. 
Q. He has never been convicted in the Hustings Court or 
any of the Roanoke city courts Y 
A. I don't know whether he has or not. 
Q . .S'o far as yon know he has never been convicted there 
of violating the prohibition law! 
A. So far as I know he has not. 
(Witness stands aside.) 
page 30 ~ H. L. BAffiD, Sworn. 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. What is your business? 
A. Police officer, City of Roanoke. 
Q. Do ,yon know Isaac Levine Y 
A. Yes, sir. _ 
Q. Do you know his reputation as a violator of the prohi-
bition law' 
A. Yes, sir. 
Q. What is it? 
A. Well, I have known him four or five years and have al-
ways heard him referred to as a bootlegger. 
·CROSS EXAMINATION. 
By 1\fr. Price: 
Q. Do you recall anybody that you have heard refer to 
him in that way that knew him? 
A. No special one. 
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Q. He has never been convicted of violating the prohibition 
law in Roanoke, has he 1 
A. Not in Roanoke, no, sir. 
(Witness stands aside.) 
The Court: Is that all f 
Mr. Spencer: That is all with the exception of Mr. John-
son to make that connecting link. 
The Court: Go ahead, 1\ir. Price. 
page 31 ~ EVIDENCE FOR THE DEFENDANT. 
By Mr. Price: 
J. C. NOE·L, 
Sworn fo'r Defendant. 
DIRECT EXAJVIINATION. 
Q. Mr. Noel, do you live in Lynchburg T 
A. Yes, sir. 
Q .. What do you do f 
A. I work with the ·City. 
Q. You work with ~Ir. Burns Y 
A. Yes; sir, me and Mr. Burns work together on 48 fol-
lowing the sweeper. 
Q. The street sweeper! 
A. Yes, sir. 
Q. Were you down here close to the drug store the morning 
tba.t there was a car seized that they said had some liquor on 
it? 
A. Yes, sir, we was out there that morning. 
Q. Did you help to p.ush tha.t car a piece Y 
A. Yes, sir, about three blocks-from one block above Ran-
dolph-Macon College to about a block of the durg store there. 
Q. I want you to tell the court if there was some man in 
the car trying to guide it while you and J\fr. Burns were 
pushing it. 
A. Yes, sir. 
page 32 ~ . Q. How was he dressed! 
A. Well, I hardly remember, I think he had on 
brown overalls, as well as I recollect, a brown striped sweater 
and I tpink he was bare headed, is my recollection. 
Q. Is this the man here that was in that carT (Indicating 
defendant.) 
Isaac Levine v. City of Lynchburg. 41 
A. ·Well, to my honest judgment he was a taller man than 
t11at man. 
Q. You don't think this is the man? 
A. I wouldn't think he was, no, sir. 
Q.. Mr. Noel, you were summoned by the Commonwealth 
and testified in this preliminary hea.ring for the Common-
wealth in the lower court, didn't you? 
A. Yes, sir. 
·CROSS EXA~fiNATION. 
By Mr. Spencer: 
Q. You wouldn't say that he is not the man, would you? 
A. Well, I couldn't be able to say that he was, because 
I didn't take no particular serious notice of the man, not think-
ing of liquor being about the car, we just gave him the ac-
como"dation just a~ we would anybody. He stepped across 
where we were sitting in our truck and asked us to push him 
down a little piece and we did that, and he said he would 
have to call up someone to pull him in, so we went back to our 
job. 
page 33 ~ Q. You say you didn't take any serious or par-
ticular notice of him? 
A. No, sir, I didn't take particular notice of the man. 
Q. So you then don't know whether he is or is not the man, 
do you? 
A. No, I wouldn't say whether he was or was not. If I 
would say either one I would sa.y he was not the man. 
Q. Really what you are testifying to is that you don't know 
whether he is the man or noti 
A. Well, I would be willing to testify that I don't know 
·whether he is the man or not-I don't know-that is the first 
time I ever saw the man, whoever he was. 
Q. Your r~collection is that he was wearing brown over-
alls 1 
A. Yes, sir, at that time, and a sweater with brown stripes 
in it, and I think he was bare headed. 
Q. You think he was bare headed? 
A. Yes, sir. 
Q. And your recollection is that the man was a little bit 
taJler than this man? 
A. Yes, sir, I think he was a taller man than that. I will 
be candid about it-I am honest about what I feel I believe, 
and would have to testify. to the truth. 
The Court: Ask him if he ever saw the· man who asked 
him to help push the car before. 
-----.- --~--
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page 34 ~ Q. Did you ever see the man tha.t asked you to 
help push the car before that? . 
A. No, sir, to my knowledge I never had seen him before. 
If I did, I didn't know it. 
(Witness stands aside.) 
page 35 ~ 
By 1\~r. Price: 
Ilffi LEVINE, 
Sworn for Defendant. 
DIRECT EXA~fiNATION. 
Q. Your name is Ike Levine Y 
A. Yes, sir. 
Q. Where do you live' 
A. Roanoke. 
Q. Ifow long have you been living in Roanoke? 
A. Around five or six years. 
Q. Did you formerly live in Lynchburg? 
A. Yes, sir. 
Q. You are charged in this warrant with transporting 140 
gallons of liquor. I want you to tell the jury if you trans-
ported that liquor. 
A. No, sir. 
Q .. Did you have any connection with it at all? 
A. No, sir. 
Q. Did you know anything about it being in Lynchburg, or 
-know anything about the liquor? 
A. No, sir. 
Q. Did you hav·e any ownership in itY 
A. No, sir. · 
Q. No knowledg~e of itt 
A .. No, sir. 
Q. I do not find the number of this car here, Mr. Levine, 
but you kno'v the car you are speaking about, do 
page 36 ~ you not¥ 
A. Yes, sir. 
Q. I expect you have the number-it is a Hudson sedan .. 
Did you formerly own that car¥ 
A. If it is the sam·e Hudson that was seized down there, 
yes, sir. · 
Q. You have seen the car, have you? 
A. Yes, sir. 
•Q. And that is the car that you formerly owned? 
A. Yes, sir. 
Isaac Levine v. City of Lynchburg. 
Q. Was the license issued in your name T 
A. Yes, sir. 
43 
Q. Did you own it in June-June 24th of this year when 
it was seized in Lynchburg? 
A. No, sir. 
Q. Had you sold the ear? 
A. Well, I sold it with the agreement that the title would not 
be delivered until the car was paid for. 
Q. ·Did you owe notes on it Y 
A. Yes, sir. 
Q. To the finance eompanyf 
A. Yes, sir. 
Q. And when did you sell this car? 
A. I sold it about three months prior to the time that it 
was confiscated down here. 
Q. After you sold it did you have possession of it or any 
control over it after that time up until the time it was 
seized 1 
A. No, sir. 
page 37} Q. To whom did you sell it? 
A. Sold it to Frank Willis. 
Q. Was that Frank Willis that I had here before the jury 
wl1en this first witness was testifying? 
A. Yes, sir. 
Q. Is that the boy to whom you sold this car? 
A. Yes, sir. 
Q. S'tate whether or not you were in Lynchburg on the 
morning of June 24 when this car was seized? 
A. No, sir. 
Q. Where were you! 
A. Home in bed-I reckon I was in bed, they said it was 
around ten o'clock-! expect I was up then. 
Q. Did you get any message about the car? 
A. Yes, sir. 
Q. From whom Y 
A. ~Ir. Bess phoned me-somebody called him or something 
to tell me that the ~ar was confiscated down in Lynchburg. 
Q. Do you know anything about this liquor transaction 
at all? 
A. No, .sir, I do not. 
Q. You tell this jury that you are not guilty of this charge? 
A. Absolutely; I don't know a thing in the world about the 
man transporting liquor. I sold the car three months prior to 
the time it was caught. 
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page 38} CROSS EXAMINATION. 
By Mr. Spencer: 
Q. You sold this man the car when Y 
A. Three months prior to the time it was caught. 
Q. That would have been in March. 
A. Three months before. 
Q. Some time in March yon sold him the carY 
A. It was around three months, I wouldn't say exactly 
tl\e time. 
Q. He had had possession of the car ever since f 
A. Yes, sir. 
Q. Exclusive possession t 
.A. Yes, sir, I reckon you call it exclusive possession. 
Q. You didn't retain any lien on it or anything like that f 
A. No, sir. 
Q. You did not deliver to him a certificate of title? 
A. No, sir. . 
Q. No"report of that was made to the Motor Vehicle De-
partment? 
A. No, sir. 
Q. You have bought many cars before, haven't you¥ 
A. I bought one or two. 
Q. You bought .just one or two? 
A. A few. 
Q. You knew then, didn't you, that the law required yon to 
deliver a certificate of title within five days, didn't you' 
A. I didn't know. 
page 39 } Q. Didn't you know that it was a felony under 
the laws of the State of Virginia without delivering 
a certificate of ti tie 1 · 
A. No, sir. 
Q. You didn't know that T 
A. No, sir. 
Q. And you didn't know that you were required to deliver 
a certificate of ti tie? 
A. I knew I was required to do it, but if the car hadn't 
been paid for, and under the agreement we had he had an au-
tomobile and I had an automobile, and he had a ·Chevrolet 
coupe, and he told me, he says "I will swap with you if you 
take up my notes, and I will take up yours''. 
. Q. So you took up his notes and he took up yours? 
A. Yes, sir. 
Q. Now, as a matter of fact, didn't you continue to pay. 
those notes to the finance company? 
'-, 
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A. Well, I collected money from~m once, and I think 
I sent up there a time or two and paAid ~ut he paid it. -
Q. You continued, as a matter of fact, tcf pay those notes 
to the people who had the lien on the carT ',·,___ . 
A. No, sir, I did not personally. '·, 
Q. But you saw that they got the money! ~ 
A. Yes, sir. ~-
Q. Did you report it to the people from whom you h~ 
bought the carY . ~ 
A. Report what Y · 
page 40} Q. That you had sold it to somebody else? 
, ·A. No, sir. . 
Q. They were UJ1.aware of the fact then that you had sold 
this car? 
A. No, sir, not to my knowing. 
Q. You misunderstood me, I said they were unaware-that 
is to say, they were not aware of the fact that you had sold 
tl1is car to Frank Willis. 
A. They asked me once or twice had I traded that car to 
the Buick people at l\lartinsville for a Buick, or had I sold 
it, and I said no. · 
Q. You told them tha.t you had not sold it 1 
A. Yes, si1·. . 
Q. ·When, as a matter of fact, you had sold itt 
·A. Well, I had in a way, and in a way I hadn't, because 
I had never delivered title. 
Q. Now, you say you were in Roanoke· on that morningY 
A. Yes, sir. 
Q. At home? 
A. Yes, sir. 
Q. On the 24th day of June? 
A. Yes, sir. 
Q. ·How do you recall that you w·ere there on that day Y 
A. Well, Mr. Bess called me up that morning and told me 
that the car had been confiscated. 
Q. Mr. Bess-who is Mr. Bess? 
A. A fellow in Roanoke. 
page 41 } Q. Why . should he have called you up Y 
A. Because he wa.s a friend of mine, and he had 
information and knew I had owned the car. 
Q. He called you up because he thought it was your car, 
too, didn't he? 
A. He knew that the car was in my name, and that if there 
was a lien against it it would be in my name, and he called 
me up and told me. 
(Witness stands aside.) 
--------- --
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_page 42 }' J. B. KELLY, 
Sworn for Defendant. 
DIRECT EXAMINATION. 
By Mr. Price : 
Q. Mr. I{elly, you live in Roanoke¥ 
A. Yes, sir. 
Q. ·What relation are you, if any, to Mr. Levine? 
A. He is my brother-in-law. 
Q. Married your sister Y 
A. Yes, sir. 
Q. State whether or not you were present when he and 
Frank Willis traded automobiles Y 
A. Yes, sir. 
Q. This Hudson sedan-
A. And the Chevrolet coupe. 
Q. Where was the trade made Y 
A. Up at 1\tir. Willis's house. 
The Court: What is the relevancy of that Y 
Mr. Price: I propose to show by this witness and other 
witnesses that this trade was made, and that Frank Willis 
l1ad possession of that car from that date up until it was 
seized. 
The Court: This is not a. question of circumstantial evi-
dence. There are two witnesses here that positively identify 
this man. Whether it was his car or not does not make any 
difference in this case. 
page 43 ~ 1\{r. Price: The truth of the matter is that if 
Frank Willis bought the car and was driving it, 
. .J .. evine ought not to be convicted. 
The Court: If he was driving it, that is all ri-ght, but you 
have got to prove that Frank Willis 'vas driving it. The 
ownership of the car hasn't got anything to do with the case. 
Mr. Price: We are prepared to prove by this man that 
the trade was made and that Frank Willis had possession of 
it ever since that time. 
The Court: That doesn't have anything to do with the 
(~ase .. They have prove(J. that this man 'vas the man that was 
driving the car. That is all. Can't you see that this is not a 
question of ownership of the carY Here are two witnesses 
who. have come here before this jury and have said that was 
the man driving it. If it belonged to President Hoover that 
de;esn 't alter the case. 
) 
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Mr. Price: I save the point, your Honor, with reference to 
this testimony. 
The Court: All right. 
(No cross examination.) 
(Witness stands aside.) 
page 44} 
By Mr. Price: 
ED LANE, 
Sworn for Defendant. 
DIRECT EXAMINATION. 
·Q. Mr. Lane, what do you do? 
A. Work at the College Pharmacy. 
Q. You live here in Lynchburg? 
A. That is right. 
Q. You have known Ike Levine for a number of years, haye 
you? 
A. I used to know him at school, but I haven't seen him for 
some little time-for eight or nine years. 
Q. The morning that the ear was seized down near your 
drug· store that the officers said contained this 140 gallons 
of liquor, did a man come in there and phone to somebody to 
come and get the carY 
A. I don't know what his conversation was over the phone, ' 
he came in and used the telephone. 
Q. How was he dressed f 
A. Had on khaki pants and I think a light shirt. 
Q. Was that Ike Levine! 
A. No, sir. 
Q. Have you seen Mr. F·rank Willis since he has been down 
here? 
A. I don't know him . 
. (At the request of J\fr. Price, Mr. Frank Willis was brought 
into the court room.) 
page 45 } J\fr. Price: You may go back now, Mr. Willis. 
(J\{r. Willis retires from the room.) 
Q. Is that the man that was in there using the phone t 
A. I can't say; it resembles him very much, but I can't 
swear it was him. I never paid that much attention to it, I 
__,..-------------· ----------------.....-
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was busy and he only· walked in in a hurry and asked if he 
could use the telephone, and -Cofer told me when he came 
back that that was the man that was with the car, the man 
that came jn and wanted to use the phone. 
OQ. Cofer doesn't work there now, does he, Mr. Willis Y 
A. ~o, sir. 0 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Lane, you didn't see the man that was out there 
driving the car, did you Y 
A. N 6, sir, I did not. 0 
Q. Th~re is nothing about this man .that came in the drug 
store to connect him in any way with the car, was there! 
A. ~ot so far as I know. 
Q. You don't know that this man that came in the drug 
store to use the telephone was the same man that was driving 
the car, do you Y 
A. No more than what Cofer said I don't. 
Q . .Cofer wasn't in there when he came. in, was he f 
A. No, sir, but at the time the thing happened Cofer went 
up Norfolk avenue and somebody told him about 
page 46 ~ it, and then he. went up where the car was. -
Q. Well, Cofer didn't tell you that the man-
Wen, that is all right, I won't ask you that. But so far as 
you know, there is no connection whatever in any way between 
the man that came in there and used the phone and the man 
that was driving that car. 
A. No, sir. 
(Witness . stands aside.) 
page 47}. 
0 By Mr. Price: 
MRS. LOLA LEVINE, 
Sworn for Defendant. 
DIRECT EXAMINATION. 
Q. Mrs. Levine, you are the wife of this young man that 
we are trying here Y 
A. Yes, sir. 
Q. Where do you live f 
A. Oit Tenth Street E·xtension, Northwest, Roanoke. 
Q. In J nne-some time in the month of June this year 
Isaac Levine v. City of Lynchburg. 49 
when Mr. Bess called up about this car being seized, where 
·was your husband! 
A. In the room· with me. 
Q. How is that? 
A. In my room with me. 
Q. With you! 
A. Yes, sir. 
Q. Did you answer the phone 7 
A. Yes, sir. 
Q. Had your husband been away from there that morning 
or that night previous to that f 
A. No, sir. ·1 
Q. Had you been with him all the time 7 
.A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Do you recall what time of day it was when 
page 48 } Mr. Bess .called up? -t 
A. It was that morning just before we got up. 
Q. He called you before you all got up f 
1\.. Yes, sir. 
Q. Do you know wllat he told Isaac Levine f 
A. I didn't hear him, but my husband told me afterwards. 
Q. What did he say he told him? 
A. He said that the car he had traded to this fellow had 
been seize(l. 
Q. He called before you all got up that morning to tell 
him? 
A. Yes, sir. 
Q. That is the only way that you know that that Wlls th~ 
particular morning that this ca.r was seized down here? 
A. Well, the next da.y I saw it in the paper. 
Q. Mr. Levine travels a great deal, doesn't heY 
A. No, sir. .. 
Q. He doesn't travel around a good dealT . · t 
A. No. 
Q. Not away from home much Y 
A. No, sir. 
(Witness stands aside.) 
page 49 ~ P. I{. REED, 
Sworn for Defendant. 
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DIRECT EXAMINATION. 
By Mr. Price: 
Q. Mr. Reed, where do you live Y 
A. Roanoke, Virginia. 
Q. What is your occupation? 
A. Manager of filling station--:-Wells Gas & Oil ·Company. 
Q. How long have you been working there? 
. A. I have been operating this filling station for two years 
today.· 
Q. Do you lose much time, or are you there pretty regu-
lnrlyT 
A. I have lost four days out of two years. 
Q. Do you know Mr. Frank Willis! 
A. Yes, sir. 
Q. You know this Hudson sedan car that was seized down 
here by the officers Y · 
A. Yes, sir. 
,:· Q. Previous to the time that was seized had you sold Frank 
Will~s any tires for this ~rf 
Mr. Spencer: Your Honor that has already been ruled on. 
I object to his undertaking to prove the fact that Willis had 
had possession of the car and had repairs on it. 
The Court: I don't think that is relevant. 
Mr. Price: I except to your Honor's ruling. 
(No cross examination.) 
(Witness st~nds aside.) 
page 50~ 
By ~Ir. Price :. 
·LESTER KELLY, 
Sworn for Defendant. 
DIRECT EXAMINATION. 
Q. Your name is Lester Kelly f 
A. Yes, sir. 
Q. Lester, where do you live¥ 
A. I live with Isaac Levine. 
Q. He is your brother-in-law¥ 
A. Yes, sir. 
Q. He married your sistert 
A. Yes, sir. 
Q. Some time during the month of June, or about that time, 
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did Jack Bess call up about this car being seized in Lyneh• 
burg? 
A. Someone called up, I don't know who it was though. ._g;·. 
Q. :Called up over the phone f 
A. Yes, sir. 
Q. Did he talk to Ikey f 
A. Yes, sir. 
The Court: What is the object of that Y Who is this 
Bess? 
1\fr. Price: The man lives in Roanoke, Judge. 
The Court : J a.ck Be~s called up in Roanoke and told him r 
this car was seized here in Lynchburg? 
Mr. Price: Yes, sir. 
page 51 ~ The Court: How did he know it had been seized 
here? 
Mr. Price: I have had an idea Frank Willis phoned him, 
if you are asking me for the information. 
The Court: Where is Frank Willis Y 
Mr. Price : He is here, if the .State wants him. 
The .Court: If he wants to volunteer and take it on .him-
self you can put him on, if he waives immunity. The court · 
will put him on if he waives his privilege. All right, go on. 
By Mr. Price: 
Q. Had !key been away from home that morning! 
The ·Court: Did you bring this man Bess here Y 
Mr. Price : No, sir. 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. About what time did this phone call come in t 
A. I was downstairs-! think it was around nine o'clock .. 
Q. And Isaac hadn't gotten up at that time, had heY 
A. No, sir. 
Q. You were downstairs and he was upstairs Y 
page 52 ~ The Court: What does this fellow do, is he a 
night watchman Y 
The Witness: No, sir, he runs a filling station. 
S2 Supreme Court of Appeals .of Virginia. 
By the :Court: 
Q. Where! 
A~ On the other side of .Rocky Mount. 
Q. Runs a fiiling station in Rocky Mount-he was· in Roa-
noke-how far is that froin Roanoke Y · 
A. About twenty-five miles, I believe. 
· Q. He don't run a filling station there then-if he runs a 
rfilling station and don't get up until nine o'clock in the morn-
ing and ·lives twenty-five miles away. · 
A. (No response.) 
(Witness . stands aBide.) 
Defendant rests in chief .. 
The Court: Is the man Bess here?. 
Mr. Price: No, sir. 
The Court: Didn't bring him here Y 
Mr. Price: No, sir. 
page 53 f COMMONWEALTH'S REBUT:TAL. 
W. E. WOOD, ·sworn. 
DIRECT EXAMINATION. 
_By Mr. Spencer: . 
· .. 
- Q. Mr. Wood, do you know where the car which you seized 
out there on Rivermont .avenue with these tins in it, do you 
,know where that car is now! 
A. It is down here in the jail yard, it is the same car, I 
looked at it a while ago. · 
Q. Is that the same car you seized? 
A. Yes, sir. 
Q. Tell the court what the license number and motor num-
ber. is. · 
A. License number 228450, and the engine number is 
29861. 
Q. That car is still-
A. In the yard, yes, sir. That is the car. 
Q. Tell us what time it was when you seized that car? 
A. I think I made my call about five minutes to nine,' ·and 
a ~ellow came down t.hereand hollered for me, they was shov-
ing a car, he thought· it was a load of whiskey, and just as 
soon as I answered and hung up the receiver I went on up. 
Q. How fa.r f.rom there 'vere you when you made the call t 
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A. Nearly two blocks. There wasn't a soul around it at 
ali, it was sitting on the opposite side from me, and I asked 
a boy, I said ''Did you see anybody .shoving a 
page 54 } Hudson sedan down there 7 '' and he said ''No'', 
and I looked across the street and it was parked 
in front of McGhee's. 
Q. You didn't look in the tins in the cart 
A. No, sir. You could smell whiskey. I didn't open any 
of them. 
(No cross examination.) 
(Witness stands aside.) 
Mr. Spencer: Now, at that point, having gotten the license. 
Jmmber, I wish to introduce as an exhibit in the case the eer~ 
ti.ficate of the 1\{otor Vehicle Commissioner under the pro-· 
visions of the statute, upon the seizure of a car the Com-
ntonwealth 's Attorney is required to write to the Motor Ve. 
hicle Commissioner, who thereupon furnishes the Common.: 
wealth's Attorney with a certificate or letter stating in whose 
name that car is, and the statute provides that it shall be 
admissible in evidence as an exhibit, so I wish to introduce this 
letter. I will read it to the court. I think Mr. Price knows 
its contents. -
The Court: The whole question here is who ·was driving 
the car~ 
Mr. Spencer: I just want to complete that little link in the 
evidence--I just want to introduce it. . 
rJage 55 } Mr. Price: I don't think he has a right to in:. 
troduce it without evidence. The point I raise.· is 
this, the Constitution- ' 
It is his privilege for a m-an to be confronted with his 
a<?.cusers, and I don't think when you allow a record of that 
. Jdnd to be brought in, through a letter in· that way, that you 
do that. I don't think it has got anything in the world to 
do with the case. 
Court: "I am going to·let it in because you have denied 
that the title was in him." · 
1\fr. Price: I haven't denied it at all. . . 
The Court: And the only question before the court here is 
whether or not that man. was driving that car that morning. 
'J'hat is the only question before this court. I don't see any 
use taking up the time of the court that way. 
. Mr. S'pencer: At my instructions they took a pint out of 
~---- ··-····- .. - ------------ ----------------
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each one of the five-gallon tins and destroyed the rest. They 
have brought the whiskey up here. 
page 56 t J. T. JACOBS, Sworn. 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. I believe you are a police officer of the city of Lynch-
burg? 
A. Yes, sir. 
Q .. In what capacity? 
A. Desk Sergeant. 
Q. Were you at your duties at police headquarters on 
the morning of June 24? 
_ A. Yes, sir. 
Q. Were yon there when the Hudson sedan was brought in 
by Mr. Johnson-the Hudson sedan bearing license number 
2284507 
A. Yes, sir. 
Q. l)id you help unload that carY 
A. Yes, sir. 
Q. What was in that car? 
A. 140 gallons of whiskey. 
Q. Did you all preserve the whiskey or any part of it 1 
A. There it is there (indicating). 
Q.. Tell the court and jury what you did. 
A. We taken it out and it was in five-gallon containers, and 
poured a bottle out of each container. 
Q. Are those bottles there the bottles which yon poured 
out one bottle out of each container? 
A. Yes, sir. 
page 57 ~ Q. And the rest of it was poured outT 
A. Dumped in the sewer. 
CROSS EXA~fiNA'riON. 
l1y ~Jr. Price: 
Q. Have those bottles been in your possession since that 
~imeY 
A. No, sir, they have been in the Chief's possession .. 
·The Court: Been locked up in the-
The Witness : In the whiskey room. 
Isaac Levine v. City of Lynchburg. 
Q. You say you poured the liquor out Y 
A. Yes, sir. 
(Witness stands aside.) 
End of all evidence. 
55 
. ................... , Judge .. 
page 58~ INSTRUCTIONS. 
And after the conclusion of all the evidence in the ease, 
the court instructed the jury as follows: 
The Court: Gentlemen, if you believe from the evidence. 
beyond a reasonable doubt that Ike Levine was driving the 
car and that he had 140 gallons of liquor in it, then you should 
ifind him guilty. I If you have a reasonable doubt in your 
mind as to whether Ike Levine was driving the car, then you 
must find him not guilty. The City is bound to prove who was 
driving the car. 
Mr. Spencer: I will ask the court to instruct the jury as 
to the penalty. 
The Court: Well, read the ordinanc~ there. 
Mr. Spencer: Transporting more than one gallon of ardent 
spirits, a :fine of not less than $50 nor m-ore than $500, and 
confinement in jail for not less than thirty days nor more 
than six months. 
page 59 ~ Here insert verdict, which is as follows, to-wit: 
. "We, the jurors find the defendant guilty as charged in 
the within warrant and fix his penalty at four months in jail 
and $150.00 fine. 
W. H. BULLARD, Foreman.'' 
page 60 ~ And after the jury had returned their verdict a 
recess was taken until 2:45 P. M., at which tim~ 
court reconvened and the following motion was made: 
Mr. Price: If your Honor please, I want to move to set 
aside the verdict in this case as being· contrary to the law and 
the evidence, and also on the ground that the court stated to 
the jury that the sole question to decide was who 'vas driving 
tl1is car and refused to let the defendant show that Frank 
~--·-------------------------~------~------------
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·Willis had possession of the ear for several months before 
the seizure, when the evidence showed-
Th Court: That is all in the evidence. 
Mr. Price: Your Honor said that that was not material-
that the question of ownership had nothing to do with it, and 
that it was a question of who was driving this car. Here 
was evidence to show that the license to that car was secured 
by Ike Levine. The testimony of Levine was tha.t he had sold 
ihis car to Frank Willis, and here were witnesses positively 
identifying Levine as the driver. Here was the Lane boy's 
evidence to prove that Frank Willis was driving the car. 
There· is Levine's positive denial· that he was driving the 
ear, and from the time Ike Levine claimed to have sold the 
ear-to Willis the ear was in Willis's possession, continuously 
used by him, and he bought supplies for it and bought tires 
for it, and that was material and that is what your 
page 61 ~ Honor would let me prove. · 
The Court: I let all of that go in, Mr. Price-all. 
of it was in. I just ·stated in my instructions to the jury-
and you did not take any exception to it at all, and under the 
rule of the Supreme Court you had to take some exception 
to it-I just instructed the jury that as I understand it, the 
ownership of the car was nothing in the world but a circum-
stance, and if that had been all the evidence you had there 
would not have been ·anything but the positive evidence that 
that man was driving the car, and I instructed the jury that 
if they believed from the evidence beyond a reasonable doubt 
that this man was driving the car, then they should find him 
guilty; if they had a reasonable doubt as to whether or not 
this man was driving the car-if they had a reasonable doubt, 
they must give him the benefit of the doubt. 
Mr. Price: Yes, sir, so much for the instructions, but when 
we were taking the testimony your Honor stopped me-I was · 
going on further-if you will recall when the Reed boy was 
testifying I wanted to prove by him that he had sold tires to 
t;his boy, Frank Willis, for this car, and that he had regularly 
eome to his filling station to buy- · 
The Court: What has the ownership of the car got to do 
with it? It might belong to me, and the fact that it be~onged 
to me would not help the situation any, if I admitted all of 
that was true. 
page 62 ~ Mr. Price: The jury doesn't segregate this 
testimony, your Honor, it takes it all as a whole, 
and in this testimony was the evidence that the title' to this 
~ar was originally in Ike Levine. Now, in view of the testi-
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mony of these people positively identifying him, and his posi-
tive denial that he was driving the car, I think the fact was 
very material to show in whose possession this -car was. 
The Court: All of that was in evidence, Mr. Price. 
lVIr. Price: But your Honor cut me off from proving-
'fhe Court: I did not. 1\'Ir. S'pencer asked him if he knew 
it was a felony to sell a car and not transfer the title, You 
all went into that. I let you bring this man Willis around 
there and let Mr. Lane sa.y that he looked more like this man 
than did Ike Levine, and that he knew Ike Levine. The court 
gave you, as favorable instructions as it could give you. The 
only question here is, ''Whether that man was driving the 
.car at the time''. 
Mr. Price: The question of the identity of the man cer-
tainly was an issue, and when your Honor refused to let me 
pursue the cross examination of that man that ·works for the 
Ojty--Burns, and when I brought Willis in here, he identified 
Levine as the man. Now, I had a right to bring Frank Willis 
here and cross examine the witness as to whether or not 
Frank "\Villis was the man, and you would not let 
page 63 ~ me do that. Your Honor said ''fie has identified 
this fellow-you can't do that-you can't ask him 
for a comparison". 
~rhe Court: That was Cofer. Well, that is in the record, 
and if that is a mistake you have got in the record. 
lV1r. Price: Yes, sir.· ,Judge, this man is not guilty-Frank 
.\Villis was driving that car, -and I believe if your Honor is 
convinced of that fact-it is not a question of what is right, 
man to man. I am satisfied Frank Willis 'vas driving that 
car beyond a shadow of a doubt. It is not letting me have 
what is in the record-it is what this court ought to do, be-
cause when it goes to the upper court they \viii say "Judge 
Christian heard all of this before him, and if there was any 
question about the guilt or innocence of this man he would 
have set the verdict aside'', and I submit, your Honor, that 
I should have been permitted to cross examine that man care-
fully as to whether or not Frank \Villis \Vas not the man that 
·was driving that car. 
And, further, I would like to say to your Honor on the 
question of the court's inquiry about Jack Bess, and the 
court's comment with reference to this man 's-wha.t hour of 
the day this man gets up and what his occupation is, I don't 
think that the court realizes like a man who tries a case what 
it means to a jury to ever get an inkling from the court that 
the court prol;mbly believes tha.t a man is guilty. They think 
' 
.• 
58 Supreme Court of Appeals of Virginia. 
. that the eourt is unprejudiced-and I do not mean 
page 64 ~ to say that the eourt is prejudieed-but the jury 
always looks to the court for light in these matters, 
and any intimation by the court that a man is guilty is highly 
prejudicial to him, and I think the court's statement about 
Jack Bess and this man's occupation, and so forth, and the 
dh;tance he was from his work, all was very highly prejudi-
ei3;l to this man's case. The jury is looking to the eourt all 
the ·time for light about these matters, and any intimation 
from the court that a man is guilty is too bad for the pris-
onei·. 
The Court : Mr. Price, I don't think that that evidence had 
anything to do ·with it. 
1\tir. Price: I think perhaps your lionor did not have it in 
mind-
~rhe Court: And in the instructions to the jury the court 
confined it to the evidence in the ease. If this man had not 
been identified by these people I would have dismissed the 
.case from the bench myself and taken it away from the jury . 
.As to the question of Bess, the court certainly has a right to 
ask where Bess was. He was in Roanoke. You did not bring 
Bess . down here. The testimony-~Ir. Spencer did not ob-
ject to it; if Mr. Spencer had objected to it, nut having Bess 
here, I would not have let it go in, because Bess does not tell 
where he got the information from. He 'vas in Roanoke, and 
he phoned this man, according to you all's statement. I don't 
see how he eould have gotten that information a fe,v seconds 
after this thing occurred-practically at the· time it oc-
curred. , 
page 65 ~ :1\fr. Price: I will tell you how he got it, Judge: 
:b.,rank Willis and Bess are in the liquor business 
together, and Ike Levine has got. nothing to do with it at all. 
The Court: If you had anybody here to prove that Bess 
was in that car-
Mr. PI,ice: No, sir, Bess was not in that.car, there was no-
body in the car but Frank Willis, is our contention. 
The Court: If Frank Willis was in the car it .is your duty 
to prove it. This man is charged with being there himself, 
and that is all the question that was in this case, is whether 
or not that ma.n was in that car, and all the other stuff is ab-
solutely irrelevant, and the man undei.·took to prove an alibi. 
'J.1hat was entirely a matter for the jury, and I let every bit 
of that stuff in here. I took two hours this morning to try 
a case which should not have taken more than fifteen or 
twenty minutes. Every particle of the testimuoy· that you 
wanted to introduce I let in here, knowing that it was not 
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relevant. I did not rule on it because Mr. Spencer did not 
Qbject. There is but one issue in this case, and that is whether 
Ike Levine was driving that car, and the jury has determined 
that he was, and there is nothing that I can do. ·It is ·not ~:. 
question of what I believe, it is a question of what the jury 
thinks. · 
1\!r. Price: I think it is always a question of what the court· 
believes. The court has jurisdiction of the jury's verdict in 
this State. 
page 66 ~ The Court: I cannot set it aside. There is no-
issue here but that one, and it- was ''the duty of the 
court to direct the jury as to what that issue was, and the own-
ership of the car has nothing· in the \Vorld to do with the case. 
If the· car had been found out there with the liquor in it, then 
it would have been presumptive evidence that it was Ike Le-
vine's car a.nd he could have proven that he was not driving 
it, or that somebody stole it and was driving it, or Frank 
Willis was driving it-that he was not driving it. The Com-
monwealth met that by proving that he was the man, so I 
just overrule the motion. 
Defendant excepts. 
:Nir. Price: And further, your Honor, the Commonwealth's . 
Attorney in his argument asking this jury to turn this boot-
legger loose because he had not been punished before-
The Court: You :made no exception to it at the time, and 
you cannot take exception to it no\v. I don't see how that is 
going to help you any. 
page 67 ~ CERTIFICATE. 
I, Frank P. Christian, Judge of the C'orporation Court for 
. the City of Lynchburg, Virginia, who presided over the trial 
of the case of City of Lynchburg vs. Isaac Levine, to. the 
record, testimony and other incidents of which said trial this 
c.ertificate is attached,--do hereby certify that the foregoing 
is a true and correct copy of all testimony, agreements and 
other incidents which were introduced or that occurred dur-
i~1g said trial, including all instructions given and questions 
raised, and all rulings thereon, including exceptions, grounds 
of objections to the admission arid exclusion of evidence, and 
of the refusal of the motion to set aside the verdict, with a 
statement of the grounds of said motion. 
I do further certify that the said case was tried in the Cor-
poration Court for the City of Lynchburg, Virginia, on the 
--------- ---
---------
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4th day of S'eptember, 1930, and it appears in writing that 
:the Ctiy of Lynchburg by its attorney has had reasonable 
notice of the time and place when this testimony and other 
incidents of trial would be tendered and presented to the un-
d(1rsigned for certification, which is certified within sixty days 
after final judgment. 
Given under my hand and seal this 15th day of October, 
1930. 
FRAN!{ P. CIIRISTIAN, (Seal) 
Judge of the Corporation Court for the 
City of Lynchburg. 
Reeeived in Clerk's Office and filed Octo. 15th, 1930. 
HUBERT H. MARTIN, Clerk. 
page 68 ~ .At another day, to-wit, At Lynchburg Corpora-
tion Court, Sept. 22, 1930. 
This day came as well the City of Lynchburg by the Com-
monwealth's attorney, as the said Ike Levine by his attorney, 
and the said Ike Levine moved the court to set aside the ver-
dict of the jury heretofore rendered in this case on the 4th 
day of September, 1930, and grant him a new trial on the 
ground of after-discovered evidence, and filed in support of 
said motion the affidavits of J. \V. F. Coleman, Odell Me-
Quarry, .Sam Layne, Jay Zimmerman and Isaac Levine, show-
ing the nature of said after-discovered evidence, which said 
motion is set down for argument. 
At another da.y, to-wit: At Lynchburg Corporation Court, 
Sept. 29, 1930. 
This day came again the City of Lynchburg by ·the Com-
monwealth's attorney, and the said Ike Levine appeared by 
his attorneys· and in his own proper person, and the defend-
ant's motion made on the 22nd clay of September, 1930, for a 
new trial on the ground of after-discovered evidence, having 
been fully argued and the affidavits in support thereof duly 
read, the court doth overrule said motion, to which ruling of 
the court the said defendant by his attorneys excepted. And 
said defendant by his attorneys asked leave of the court to file 
the affidavit of Lawrence Cofer to the effect that he is now 
convinced that he was mistaken as to the identity of the driver 
of the automobile in question in this case, but the court re-
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fused to allow said affidavit to be filed, and the said defend-
ant by his attorneys excepted. 
page 69 ~ The affidavits filed in support of the defendant's 
motion for a new trial on the ground of after-dis-
covered evidence are in the words and figures following, to-
wit: 
State of Virginia, 
City of Lynchburg-, to-wit: 
This day personally appeared before me Mabel C. Cole-
man, a Notary Public in and for the S'tate and City afore-
said, J. W. F. Coleman, and m-ade oath as follo,vs: 
That he is a resident of Lynchburg, Virginia. 
That on the morning of June 24th, 1930, he met Frank 
vVillis, whom he has known for a considerable period of time, 
on Cabell Street, in Lynchburg, Virginia ; that he took him in 
an automobile at his request out Rivermont Avenue, he hav-
ing stated that he had an automobile broken down in front 
of' the Randolph-J\iacon vVoman 's College; that he took him 
tl1ere and there was a Hudson Sedan parked facing into town; 
that the Police Patrol Wagon was parked in front of it and 
one motorcycle was sitting near it and Policeman Wood was 
standing by; that Frank "\Villis stated to him that he did 
not want to stop but to turn the car around and come back 
to Lynchburg; that he did turn the car around and drive back 
into the City- and from thence he took him to Roanoke, Vir-
ginia, and left him- ru1d came back to Lynchburg; 
~rhat he has never had any interview with Mr. Sam Price of 
Hoanoke, the attorney for Ike Levin, the defendant, and that 
lH~ has never had any conversation with the Commonwealth's 
attorney of the City of Lynchburg; that this statement was 
first made to Paul H. Coleman in his office on September 5, 
lfJ30. 
J. W. F. COLEMAN. 
Subscribed and sworn to before me this 18th day of Sep-
tember, 1930. 
J\:lABEL C. COLEMAN, 
N ota.ry Public. 
---
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page 70 ~·State of Virginia, 
City of Lynchburg, to-wit: 
'rhis day personally appeared before me Mabel C. Cole-
man, a Notary Public in and for the State' and City aforesaid, 
Odel McQuarry, and made oath as follows: 
That he is a resident of the City of Lynchburg, Virginia; 
That on the morning of June 24th, 1930, one Frank Willis, 
w]Jom ·he knows and has known for a number of years, called 
him on the telephone, stating that he was at the College 
Pharmacy in Lynchburg, Virginia; that he had ~ome from 
Roanoke into Lynchburg through the Link Road; and that 
his automobile had broken down in front of the Randolph-
l\{acon Woman's College; that he, MeQua.rry, got in his au-
tomobile and drove out Rivermont Avenue, and that he picked 
up ~,rank Willis at the intersection of the Hollins Mill Road 
'vith Bedford Avenue; that he took him in the car in the 
direction of his automobile; that when he got there a Police · 
Officer whom he recognized as Police Officer Wood, was 
standing at the car and the Police Patrol Wagon was parked 
in front of the same; that Frank 'Villis told him that they 
'vould not go near the car, but to turn around and g·o b~ck; 
that he drove on past the automobile further out Rivermont 
A venue, turned around and came back; that he left Frank 
Willis off on Cabell Street. 
The affiant further swears that he has never had any con-
versations with Mr. Sam Price, the attorney for Ike Levin, 
the defendant, nor has he ever been approached by him; nor 
has he ever been approached by the Commonwealth's at-
torney; that his first statement of this ~a.tter was made to 
Paul H. Coleman in his office on September 5, 
page 71 ~ 1930. 
ODELL McQUARRY. 
Subscribed and sworn to before me this 18th day of Sep-
tember, 1930. 
State of Virginia, 
County of Bedford, to-wit: 
MABEL C. COLEMAN, 
Notary Public. 
This day personally appeared before me F. "\V. Burks, a 
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Justice of the Peace in and for the State and County afore-
said, Sam Layne, who made oath ·as follows: 
That he lives near the City of Lynchburg on the Ward 
Road; 
That he is employed as a mainteannce man by the State 
Highway Department, his territory being on the Forest Road 
he tween Lynchburg and Forest, Virginia ; that he knows Ike 
Levin, and has known him for some little time; that he has 
sf.\en a party whose name he does not know but who is not 
Ike Levin, driving a Hudson sedan on· a number of occ~:­
sions between Roanoke and Lynchburg; that this party had, 
some time in November, a wreck on the Forest Road near 
Porter's filling station a short distance from the corporate 
limtis of the City of Lynchburg; that he recalls a morning 
in June ori which the party, whose name he does not know, 
but whom he is positive is not Ike Levin, drove the Hudson 
Sedan above referred to along the Forest Road from Roa-
noke to Lynchburg and later on in the day he sa'v him along 
the road in an Oldsmobile car being driven by another indi-
vidual; tha.t he gave this information to Ike Levin on or 
about September 15th. 
SAM LAYNE. 
Subscribed and sworn to before me this, 19th day of Sep-
tember, 1930. · 
page 72 ~ State of Virginia, 
F. W. BURKS, 
Justice of Peace. 
County of Bedford, to-wit: 
This· day personally appeared before me F. W. Burks, a 
J nstice of Peace in and for the State and County aforesaid, 
~Jay Zimmerman, who made oath as follows: 
That he is a resident of Bedford City, Virginia, and that 
he operates a filling station about three miles out from the 
City of Bedford on the Lynchburg road; that he knows one 
Frank Willis and that he has known him for a considerable 
period of time; that he has seen .him driving· a Hudson se-
dan on his way from Roanoke to Lynchburg on numbers of 
occasions and that he has made a practice of stopping at his 
ifilling station for the purpose of having his car filled with 
oil and gas; that he recalls in June last past an oooasion on 
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which Frank Willis came from Roanoke to Lynchburg in 
the Hudson sedan above referred to and stopped at his filling 
station for the purpose of having his car filled with gas and 
oi1; that later on that day, toward the middle of the day, he 
came back in an Oldsmobile car, which was operated by one 
J. W. F. Coleman, of Lynchburg, Virginia, whom he knows 
·well and has lmown for a considerable period of time; that 
he gave this information to Ike Levin on or about September 
15th. 
J 1\. Y ZIM~IERI\IIAN. 
Subscribed and sworn to before me this 19th day of s:ep-
~ember, 1930. 
page 73 ~ State of Virginia, 
F. W. BURI{S, 
Justice of Peace. 
County of Bedford, to-wit: 
This day personally appeared before me, F. W. Burks, a 
.Justice of Peace in and for the State and County aforesaid, 
Ike Levin, who made oath as follows : 
That he is a resident of Roanoke, Virginia, and was the de-
fendant in a certain criminal proceeding, wherein he was 
charged with the transporting of one hundred forty gallons 
of ardent spirits on the 24th day of June, 1930, within the 
·City of Lynchburg, Virginia; that upon this charge he was 
convicted in the Corporation Court for the City of Lynch-
burg; 
That when he was served with the warrant and arrested on 
the charge, which he believes was the early part of July, he 
made a trip to Lynchburg, Virginia, went up and down Riv-
ermont Avenue, where he was alleged to have transported the 
ardent spirits above referred to, made diligent inquiry of 
every party whom he thought would know anything about 
the same; and that he discovered no information other than 
the information which was used in l1is trial; that in addition 
to making inquiry himself, he had other parties inquire with-
out success; that on the day he was tried in the Corporation 
:Court for the City of Lynchburg and after the jury had 
returned its verdict nnding him guilty, one Odell l\IcQuarry 
gave him certaininformation that led to other avenues of in-
formation, which enabled him to search out witnesses whose 
names he has turned over to his attorneys, and ·whom he has 
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himself personally interviewed; that being a non-resident of 
this city and not knowing the local conditions, he 
page 7 4 ~ could not by the exercise of any amount of dili:-
gence have discovered the evidence prior to the 
time of the trial, and that it was only through inf.ormation 
given him by the aforesaid Odell McQ!uarry that he was ever 
able to ascertain the information upon which his attorneys 
prepared the affidavits which he has been advised have been 
prepared; 
That when he was arrested under the warrant aforesaid he 
retained the services of S. R. Price, Esquire, of Roanoke, 
V a., and that the said Price was not during the time he was 
tried either in the Municipal Court or in the Corporation 
1Court, assisted by. any local counsel. 
ISAAC LEVIN. 
Subscribed and sworn to before me this 19th day of Sep-
tember, 1930. 
F. W. BURKS, 
Justice of Peace. 
page 75 } The -affidavit of Lawrence Cofer offered by the 
defendant and refused by the court is in the words 
~md figures following, to-wit: 
S t~ te of. Virginia, 
City of Lynchburg, to-wit: 
This day personally appeared Lawrence Cofer and made 
oath as follows: That he is the La,vrence Cofer that testi-
fied for the Commonwealth in the case of ·City of Lynchburg 
vs. Isaac Levine, recently tried in the Corporation Court; 
That in his testimony he stated that Isaac Levine was trans-
porting· whiskey in a Hudson Automobile and that since giv-
ing this testimony he has been to the ·City of Roanoke, Va., 
and talked to Frank vVillis and he is now convinced that he 
was mistaken as to the identity of the driver and that he is 
convinced that Frank Willis was the driver of the car. 
LAWRENCE HILL COFER. 
Subscribed and sworn to before me a Notary Public in and 
fvr the ·City aforesaid this 29th of September, 1930. 
MABEL C. COLEMAN, N. P. 
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'page 76} I, Hubert H. Martin, clerk of the corporation 
court for the city of Lynchburg, do hereby certify 
that the foregoing is a true transcript of the record of the 
ease of ·City of Lynchburg vs. Ike Levine, and I further cer-
tify that notices as required by Sootion 6253-f, and Section 
6339, of the Code, were duly given, as appears by paper writ· 
ings filed with the rooord of said case. 
The clerk's fee for making this transcript is $10.00. 
Given under my hand this 20th day of October, 1930. 
HUBERT H. MARTIN, Clerk~ 
A Copy-Teste : 
H. S'TEW ART JONES, C. C. 
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